
 

 

 

ITI Comments on 

Pillar One – Amount A: Draft Multilateral Convention 

Provisions on Digital Services Taxes and other 

Relevant Similar Measures 
 
19 January 2023 
 
Thank you for the opportunity to provide feedback to the Organisation for Economic Co-
operation and Development’s (OECD) draft Multilateral Convention (MLC) provisions on 
digital services taxes (DSTs) and other relevant similar measures. ITI appreciates the 
opportunity to expand on the comments we made in response to the Progress Report on 
Amount A of Pillar One and during the public consultation meeting in September 2022, and 
to reflect on the OECD Secretariat’s discussion draft.  
 
The Information Technology Industry Council (ITI) is the premier global advocate for 
technology, representing the world’s most innovative companies. Founded in 1916, ITI is an 
international trade association with a team of professionals on four continents. We promote 
public policies and industry standards that advance competition and innovation 
worldwide. Our diverse membership and expert staff provide policymakers the broadest 
perspective and thought leadership from technology, hardware, software, services, and 
related industries.  
 
ITI has consistently emphasized the need for a robust definition of DSTs and other relevant 
similar measures. A narrow definition of relevant similar measures may open a new 
paradigm whereby a problematic measure – that is, a tax measure that clearly disregards 
international tax norms – may be implicitly allowed if it is not explicitly prohibited. Such an 
approach would restart the tax disputes and trade barriers that today’s project is intended 
to resolve. From this perspective, the proposed definition will not be sufficient to restore the 
predictability the international tax system has afforded companies to conduct business 
globally. Specifically, significant economic presence (SEP) measures and withholding taxes 
(WHTs) designed to evade tax treaties should clearly be considered as other relevant similar 
measures for the purposes of the standstill and rollback. We have provided several 
recommendations to strengthen the definition so that it better reflects the measures that 
have led to the fragmentation of the international tax system. 
  

General comments 
The definition of DSTs and other relevant similar measures must take into consideration the 
measures prohibited but also the types of measures that are implicitly allowed or even 
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encouraged under such a definition, such as novel withholding taxes1 and SEPs.2 For 
example, if the concepts of novel WHTs and SEPs are not adequately captured in the 
definition, governments will likely react by expanding the application of novel WHTs and 
SEPs in lieu of DSTs and other relevant similar measures. The same is true for measures 
adopted by subnational jurisdictions, which should be considered under the same criteria as 
national measures, and potentially other taxes (e.g., a tax on Offshore Receipts in respect of 
Intangible Property (ORIP)). A major incentive for governments and taxpayers alike in 
supporting the development of Pillar One is the elimination of DSTs and other relevant 
similar measures that destabilize the international tax system; if that promise is not kept, it 
is likely that support for Pillar One will wane. 
 
The expanding scope of subsequent measures underscores the urgency to address the 
proliferation on behalf of all companies. While the first measures may have targeted a 
handful of companies, more recent iterations expanded to capture nearly all non-resident 
companies engaging with a market, including micro, small, and medium-sized enterprises 
(MSMEs). For example, India’s twice-expanded Equalisation Levy applies to non-resident 
companies that have gross revenues in excess of INR 100,000 (approximately USD 1,217.80), 
and Kenya’s DST applies to all non-resident companies – regardless of size or revenue – that 
offer services through a digital marketplace. The breadth, scoping, and rates will 
undoubtedly continue to expand in the absence of meaningful resolution, and to the 
detriment of taxpayers, tax administrations, and consumers. 
 
The coming months are critical to finalizing and realizing Pillar One. It will be an even harder 
path if participating governments pursue unilateral measures, which is why the October 
2021 Statement includes a mandatory moratorium on the imposition of newly enacted 
unilateral measures through the earlier of the coming into force of the MLC or December 31, 
2023. Several governments, however, have continued to advance or expand clearly 
problematic measures. In mid-December 2022, the French government expanded its DST 
through annual budget legislation to include multiplayer games and intra-group services. 
The Canadian government continues to consider adopting a DST that would target certain 
non-resident companies, result in double or multiple taxation, and subject taxpayers to 
double instances of retroactivity. The Colombian government adopted a SEP standard, which 
targets digital companies. We urge all IF members to reaffirm the letter and the spirit of the 
moratorium to support in finalizing international tax reforms that promote the stabilization 
and sustainability of the international tax system.   

 

 
1 A novel withholding tax is one which historically applied to certain types of income, but which scope is 
expanded by a government to target a particular industry or otherwise deviate from international tax norms, 
making the expansion a novel application of an otherwise valid withholding tax. 
2 A new concept of tax that is typically imposed on foreign entities based on contracts with local users, taxing 
these foreign entities as if they have a permanent establishment (PE) and therefore creating a local taxable 
presence. 

https://www2.assemblee-nationale.fr/static/16/pdf/622_texte_49-3.pdf
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Article 37: Removal of Existing Measures 
We have provided in Appendix A a proposed list of existing measures subject to removal. 
 
Footnote 2 
The “standstill and rollback” commitment should apply for all companies from all 
jurisdictions, without regard to whether the jurisdiction of the Ultimate Party Entity is Party 
to the MLC. Every jurisdiction is experiencing – whether directly or indirectly – the 
consequences of the fragmentation caused by DSTs and relevant similar measures, and each 
jurisdiction has a stake in building a more stable and predictable international tax landscape. 
Further, imposing unilateral measures for taxpayers from some jurisdictions and allocating 
profits under Amount A for other taxpayers may also reduce the incentive for tax 
administrations to adopt and maintain the Amount A reforms, particularly if a jurisdiction is 
deriving significant revenue from a unilateral measure. 
 
The expanding scope of subsequent measures has emphasized the urgent need to address 
the proliferation on behalf of all companies. IF members should keep in mind the 
consequences for the downstream consumers, whether individuals, businesses, or 
organizations. Most, if not all, businesses have adopted elements of digitalization to 
streamline operations, enter new markets, better engage with consumers, or achieve other 
business objectives. Productivity-enhancing digital goods and services are especially 
impactful for micro, small, and medium-sized enterprises (MSMEs) and start-ups; one in 
three small and medium-sized enterprises reported that they would not have survived the 
pandemic without digital tools.3 However, the structure of taxes on gross revenue means 
the burden of the tax most likely falls on in-country consumers, rather than in-scope 
businesses. The withdrawal of DSTs and other relevant similar measures will also benefit 
downstream consumers, which is another reason governments should withdraw such 
measures for all companies from all jurisdictions. 
 
Article 38 – Provision Eliminating Amount A Allocations for Parties Imposing DSTs and 
Relevant Similar Measures 
 
The proposed definition in Article 38(2) uses a three-pronged conjunctive test to determine 
whether a measure is a DST or relevant similar measure. We have several suggestions to 
make the test more workable and more effective in terms of protecting the long-term 
integrity of the international tax environment. 
 

• Strike the Article 38(2)(c) exemption for measures that are treated as income taxes 
under domestic law. Article 38(2)(c) cannot be a requirement or SEPs, which are a 
growing issue and fall within the policy intent of disallowing unilateral measures, 
would be blessed by this definition. For example, Colombia’s SEP measure, which 

 
3 https://digitallyempowered.connectedcouncil.org/pdf/3C-DigitallyEmpowered-52720v2.pdf.  

https://digitallyempowered.connectedcouncil.org/pdf/3C-DigitallyEmpowered-52720v2.pdf
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takes effect January 1, 2024, applies to non-resident companies that exceed gross 
revenues of 31,300 UVT (approximately USD 275,000) and have sales of goods or 
services that reach over 300,000 customers or users. In-scope companies can either 
pay a 10% withholding rate or a 3% tax on gross revenues that would be considered 
by the Colombian government as substitutes for Colombian corporate income tax but 
is clearly discriminatory in its approach.  

 

• Replace “and” with “or.” The conjunctive approach in Article 38(2) would allow for 
DSTs and relevant similar measures to be designed outside the scope yet still bring 
the same consequences to the international tax system. If many harmful unilateral 
measures remain in place, taxpayers will confront a reality of some form of Amount 
A adoption layered on targeted-gross based taxes, WHTs, and other novel 
approaches. 

 
If Article 38(2)(c) is stricken and a conjunctive test is maintained for Article 38(2)(a) 
and (b), ITI recommends making three modifications to Article 38(2)(b): 
 

o Additional language to capture: (1) taxes that focus on Digital Services 
Providers and (2) extraterritorial and gross-based taxes; 

o Additional language to ensure that the inclusions of situations of de facto 
discrimination; and 

o Additional language to indicate the definition of DSTs and other relevant 
similar measures is a “living” definition that may be updated to reflect novel 
unilateral measures. 

 

• Acknowledge more ways that a tax measure can apply exclusively or almost 
exclusively to non-residents or foreign-owned businesses. Suggested edits in red to 
Article 38(2)(b) include: 

b. such tax either:  

i. is applicable by its terms solely to persons that:  
1. are not residents of that Party (“non-residents”); or  
2. are primarily owned, directly or indirectly, by non-residents of that 

Party (“foreign-owned businesses”); or  
ii. is applicable in practice exclusively or almost exclusively to non-residents or 

foreign-owned businesses as a result of: 
1. the application of revenue thresholds; 
2. exemptions for taxpayers subject to domestic corporate income tax 

in that Party; 
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3. restrictions of scope that ensure that substantially all residents 
(other than foreign-owned businesses) supplying comparable goods 
or services are exempt from its application; 

4. the scope of the tax targets a specific company or group of 
companies; 

5. the tax is extra-territorial and based on gross income (i.e., the tax is 
applied on gross turnover or income imputed from gross turnover 
(such as a revenue-based tax which is only reduced by using a 
formulaic or deemed profit amount or which denies deductions in 
whole or in part in trying to get to a “net” income number) or 
income imputed from gross revenue (or elements with similar 
economic effect)); or 

6. the tax has been determined to be discriminatory under the 
provisions for review of such taxes under the MLC. 

• Eliminate Article 38(2)(a) as it would limit discrimination to use cases where tax is 
based on the location of users. The test on whether a tax applies to only or primarily 
non-resident or foreign-owned businesses is sufficient for identifying measures that 
are discriminatory and deliberately designed to sit outside the norms of the 
international tax system. 
 

• Consider language to address measures more explicitly with “alternative nexus” 
that diverges from the language in the OECD Model Tax Convention on Income and 
on Capital. For instance, SEP, “significant digital presence” (SDP), and similar 
measures should be clearly prohibited. Doing so may also reduce subjectivity with 
regard to the exclusion criteria in Article 38(3)(a) for “a rule that addresses artificial 
structuring.” 

 

• Clarify the treatment of WHTs. The introduction to the public consultation document 
states: “As provided in paragraph 3, it would not include, among others, value-added 
taxes, transaction taxes, withholding taxes that are treated as covered taxes under 
tax treaties, or rules addressing abuse of existing tax standards.” (Emphasis ITI.) 
However, Article 38(3) does not address WHTs, nor is there a footnote indicating 
further consideration. We understand there is likely forthcoming consultation on 
WHTs. While we appreciate that the intent behind Article 38(3) is to adopt a rule that 
does not consider long-standing taxes, such as royalty WHTs, as unilateral measures, 
ITI also believes that new types of digital services WHTs that are disguised DSTs 
should be treated as unilateral measures. Additionally, acceptable WHTs which tax 
residual profits should not result in double taxation and thus should be taken into 
account under the marketing and distribution profits safe harbour (MDSH). 
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Footnote 3 
DSTs and relevant similar measures imposed by subnational jurisdictions should be 
withdrawn and prohibited in the future. As ITI noted in previous comments, subnational 
jurisdictions may not be directly participating in the negotiations, but they too have a vital 
role to play in the stabilization of the international tax landscape.  
 
Again, the design of the definition of DSTs and other relevant similar measures must take 
into consideration the measures prohibited but also the types of measures that are implicitly 
allowed or even encouraged under such a definition. A proliferation of subnational measures 
– which is likely if a prohibition is limited to national measures – would eliminate any 
stability, predictability, and certainty restored by the Two-Pillar Solution. Therefore, 
subnational measures should be captured in the definition of DSTs and other relevant similar 
measures. 
 
Footnote 4 
The full denial of profit allocation is appropriate in all circumstances. 
 
First, a full denial of profit allocation better recognizes the impacts of DSTs and other relevant 
similar measures beyond the absolute amount of revenue: imposing tax on gross revenue, 
causing double or multiple taxation, increasing trade tensions due to discrimination, etc. The 
April 2021 OECD Secretary-General Tax Report to G20 Finance Minister highlights the 
broader trade and economic risks associated with pursuing unilateral approaches: “In the 
current context, international tax cooperation is even more important to ensure that tax 
disputes do not turn into trade wars, which would further harm recovery at a time when the 
global economy can least afford it.”4 Other jurisdictions have the right to take retaliatory 
actions against jurisdictions that impose DSTs or other similar relevant measures, as the tax 
and trade barriers associated with such measures continue to affect companies’ engaging in 
the market. 
 
Second, administering a proportionate denial of profit allocation (as opposed to the full 
denial) would decrease the revenue consequences of imposing a unilateral measure and 
potentially increase the likelihood of a jurisdiction’s choosing such a measure over the 
implementation of the MLC.  
 
Footnote 9 
The existence of (or lack thereof) a local provider should not determine whether a tax is 
problematic for the purposes of Amount A. Such an approach would undoubtedly ignite a 
proliferation of unilateral measures that undermine any certainty or stability in the 
international tax system. There could also be a perverse incentive to discourage the 

 
4 OECD Secretary-General Tax Report to G20 Finance Ministers and Central Bank Governors at 95 (April 

2021), http://www.oecd.org/tax/oecd-secretary-general-tax-report-g20-finance-ministers-april-2021.pdf. 

https://www.oecd.org/tax/oecd-secretary-general-tax-report-g20-finance-ministers-april-2021.pdf
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development of domestic competitors so that a jurisdiction could continue applying a DST 
instead of adopting Amount A reforms. From a practical perspective, the designation of 
“local competitors” raises significant questions in terms of thresholds, market share, and 
comparison of product offerings. ITI strongly discourages the IF from exploring further the 
idea that the absence of a local provider could disregard a unilateral tax measure that 
contributes to the fragmentation of the international tax system. Furthermore, ITI believes 
it would be appropriate to adopt a legal presumption of discrimination when the relevant 
jurisdiction does not have residents supplying comparable goods and services. The standard 
for determining comparable goods and services should be narrowly defined and not provide 
unreasonable burdens on companies. For example, non-digital services would not be a 
comparable to digital services. 

 
 

***** 
 
Appendix A: Proposed List of Existing Measures Subject to Removal 
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Appendix A: Proposed List of Existing Measures 

Subject to Removal 

 
Jurisdiction Subnational Name of Measure Type of Measure 

Argentina - Argentina Provinces Gross 
Receipt Taxes on Digital 
Services 

DST 

Argentina - Argentina Solidarity Tax (PAIS) DST 

Argentina - Argentina Income Tax 
Withholding for Foreign Service 
Providers 

WHT on digital services 

Australia - Australia Diverted Profit Tax Alternative nexus 
standard 

Australia - MAAL Alternative nexus 
standard/extra-
territoriality; gross-
basis taxation 

Austria - 
 

Digitalsteuergesetz 2020 DST 

Austria - Austria Section 98 Extra-territoriality; 
gross-basis taxation 

Colombia - Significant Economic Presence SEP/WHT 
France - Le taxe sur les services 

numériques 
DST 

Germany - Germany Section 49 Extra-territoriality; 
gross-basis taxation 

Hungary - Hungary Advertising Tax DST 

India - India 2% Equalisation Levy DST 

India - India 6% Equalisation Levy DST 
India - India Significant Economic 

Presence 
SEP 

Indonesia - Indonesia Significant Economic 
Presence 

SEP 

Indonesia - Electronic Transaction Tax  

Italy - Imposta sui servizi digitali DST 

Kenya - Digital Service Tax DST 

Laos* -  DST 

Malaysia - Malaysia WHT on digital 
advertising/e-commerce 
transactions 

WHT on digital services 

Nepal -  DST 

New Zealand - New Zealand PE Anti-
Avoidance Rule 

Alternative nexus 
standard 

Nigeria - Significant Economic Presence SEP 
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Pakistan - Pakistan withholding tax on 
offshore digital services 

WHT on digital services 

Paraguay - Paraguay Income Tax (INR) on 
digital services 

DST 

Peru - Peru WHT on digital services WHT on digital services 

Sierra Leone - Minimum turnover tax for 
online and digital transactions 

 

Slovakia - Slovakia Digital Platform 
Permanent Establishment 

Alternative nexus 
standard 

Spain - Impuesto sobre Determinados 
Servicios Digitales 

DST 

Taiwan - Taiwan withholding on 
electronic services 

WHT on digital services 

Tanzania -  DST 

Türkiye - Türkiye withholding tax on 
online advertising 

WHT 

Türkiye - Dijital Hizmet Vergisi DST 
United Kingdom - Digital Services Tax DST 

United Kingdom - Diverted Profits Tax Alternative nexus 
standard 

United Kingdom - UK Offshore Receipts in respect 
of Intangible Properity (ORIP) 

Alternative nexus 
standard 

United States Maryland Digital Advertising Tax DAT 

Uruguay  Uruguay Income Tax on Digital 
Services provided by non-
residents (IRNR) 

 

Vietnam - Vietnam tax on nonresident 
digital services providers 

DST 

Zimbabwe* - Zimbabwe corporate income 
tax on electronic services 

DST 

 
 
* Laos and Zimbabwe are not currently participating in the IF, but we have identified their relevant measures 
in case of future participation. 


