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IN THE CHANCERY COURT OF LA~E'Of~rstlt!Jift.lA', MISSISS~~ '-

LAF/WETTE COUNTY CouR1t1E cou~~RK 
EKB, INC., SCOTT BURTON, 
and EMILY BURTON 

vs. 

APPEALS 

2021 ft.PR 20 A 10: 48 PETITIONERS 

Ci·!Ar:CERY CLE~:AUSE NO.: CV2019 -196 

MISSISSIPPI DEPARTMENT OF REVENU:~Y oc __ ".~"-~- RESPONDENT 

NOTICE OF APPEAL 

Notice is hereby given that the Mississippi Department of Revenue, Respondent in the 

above named case, hereby appeals to the Supreme Court of Mississippi that certain Final Order 

granting relief in favor of Petitioners by the Honorable Lawrence L. Little, entered on March 25, 

2021. A copy of the Final Order is attached as Exhibit "A". This appeal is timely per M.R.A.P. 

Rule 4(a). 

RESPECTFULLY SUMBITTED, this the 19th day of April, 2014. 

IN P. WARREN (MSB# I 04446) 
M

1 

RTON W. SMITH (MSB#l01646) 
MISSISSIPPI DEPARTMENT OF REVENUE 

Post Office Box 22828 
Jackson, MS 39225 
Telephone: (601) 923-7412 
Facsimile: (601) 923-7423 
E-mail: Justin.Warren@dor.ms.gov 
Morton.Smith@dor.ms.gov 

rrectcopy 



CERTIFICATE OF SERVICE 

I, the undersigned, do hereby certify that I have this date filed the foregoing with the Court 

via Fed-Ex. A copy of the foregoing was also sent by U.S. Mail, postage pre-paid, to the following: 

Honorable Lawrence L Little 
Chancellor, Lafayette County Chancery Court 
300 N. Lamar Blvd. 
Suite 208 
Oxford, MS 38655 

HARRJS H. BARNES, III (MS Bar# 2018) 
JAMES WILLIAMS JANOUSH (MS Bar# 103966) 
BARNES LAW FIRM, P.A. 
5 River Bend Place, Suite A 
Flowood, Mississippi 39232 
Email: tbames@barnes-lawfirm.com 
will@barnes-lawfirm.com 
Counsel for Petitioners 

This the 19th day of April, 2021. 
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IN THE CHANCERY COURr<n"iif..fw1!tEtOUNTY, MISSISSIPPI 

EKB INC., SCOTT BURTON and lOll l1AR 24 PH ~: 50 
EMILY BURTON :.:::.:.:-:.: .. :;·; 't' C!.[;:.·-; 

EY '. i._.::-0_ ......... __ CAUSE NUMBER: 2019-1961 

MISSISSIPPI DEPARTMENT OF REVENUE 

ORDER 

THIS matter is before this Court on the appeal of a decision of the Mississippi Board of 

Tax Appeals regarding a sales tax assessment against EKB, Inc. Pursuant to Section 27-77-7 of 

the Mississippi Code Annotated a trial was held on November 3, 2020. At trial, EKB, Inc. was 

represented by James Williams Janoush and the Mississippi Department of Revenue was 

·:- .,.- r~presented ~)'. Justi°: P ~ F.nrren ,m,1 Morto.n W. Smith. After ~o~~.!d~~g t~e testimony, 
. . ... . •.. --· . - -

.;._i. exhibits and.iegal argwnentc; m:a.:l~at trial r.is well~ the prior pl~~gs:,of.both parties, the Cpmt 

does find as fo1lows: 

LAW 

Mississippi Code Section 27-65-17( 1 )(2) provides "upon every person in the business of 

selling tangible personal property there is levied a tax equal to seven percent (7%) of the gross 

proceeds of the retail sales of the business." The relevant portion of Mississippi Code Section 

27-65·23 states that "[u]pon every person engaging or continuing in any of the following 

business activities there is hereby levied. assessed and shall be collected a tax equal to seven 

percent (7%) of the gross income of the business ... Film developing or photo finishing[.]" The 

relevant regulation is 35 Miss. Admin. Code Pt. IV, R. 4·04 which states: 

A 



Photographers and Videographers 

I 00 Photographers and Videographers. Photographers and videographers are 
taxable at the regular retail rate of sales tax on retail sales to consumers of 
photographs, pictures, videos, diskettes and other tangible personal property and 
no tax is due on sales to licensed retailers for resale. 

101 A photographer tal<lng and selling pictures in Mississippi is subject to sales 
tax on bis sales although his studio and photo finishing activities are in another 
state. 

102 A photographer who creates digital images that are marketed via the internet 
through a third party that also prints the images as photographs and delivers them 
to purchasers is subject to sales tax as long as the photographer controls the sale 
of the images. The photographer may be considered to control the sale of the 
images if the website on which the images are posted appears to be the 
photographer's own site; the photographer is able to design or direct the 
appearance of the site from which the images are sold; the photographer sets the 
price for the images; the photographer determines how long the images wiU be 
offered on the website for sale; the photographer displays the website address on 
hj.s marketing materials directing customers to the site to purchase his images; 
and/or the photographer otherwise exercised control (Wcr ~i1e the marketing, sale 
or reproduction of the images he creates. · · ·· ·· 

103 Amounts received from the sale of coupons must be included in gross income 
of the photographer even though the agent making the sale retains the full amount 
of the coupon as his commission for having obtained a customer. If the customer 
fails to redeem the coupon and the amount paid is not refunded, the income 
received is taxable. 

104 When schools or other organizations are allowed a commission for handling 
the sales of a photographer or photo finisher, such commission must be included 
in the income of the business. 

400 Film Developing. Income received from developing, retouching, printing, 
tinting or other photo finishing activities is taxable at the regular retail rate of tax 
when performed for a conswner and no tax is due when performed for other 
licensed retailers for resale. 

.- . 
·.:I'. 



STANDARD OF REVIEW 

"The chancery court shall try the case de novo and conduct a full evidentiary judicial 

hearing on all factual and legal issues raised by the taxpayer which address the substantive or 

procedural propriety of the actions of the Department of Revenue being appealed." Miss. Code 

Ann. §27-77-7(5). [T]he chancery court shall detennine whether the party bringing the appeal has 

proven by a preponderance of the evidence ... that he is entitled to any or all of the relief he has 

requested." Id. While the chancery court may look to regulations for infonnation and guidance, 

it is not required to give deference to agency interpretations of statutes. HWCC-Tunica, Inc. v. 

Mississippi Department of Revenue, 296 So.3d 668,673,677 (Miss. 2020)(citing King v. 

Mississippi Military Department, 245 So.3d 404, 407-08 (Miss. 2018)). Matters of statutory 

interpretation also are reviewed using a de novo standard. HWCC-Tunica 296 So.3d at 
. . ~· 

673(Giting Chandler v ,;fr.JC?.!\ 202 So.'1d 1269, 127.1 (Miss. 2016)(additiona1 dtations omitted}). 

"Where a statute is unambiguous, the Court must apply the statute according to its plain meaning, 

refraining from principles of statutory construction." HWCC-Tunica 296 So.3d at 673(citing 

OXY USA, Inc. v. Miss. Stare Tax Comm 'n, 757 So.2d 271, 274 (Miss. 2000)(additional citations 

.omitted)). "[S]tatutory interpretation is appropriate .when a statute is ambiguous or silent on a 

specific issue." HWCC-Tunica 296 So.3d at 673(citing Lewis v. Hinds Cty. Circuit Court, 158 

So.3d 1117, 1120 (Miss. 2015)(additional citations omitted)). In Mississippi, the general rule is 

that "in all cases having doubt as to legislative intention ... [the] presumption is in favor of the 

taxing power, and [the] burden is on [the] claimant to prove or establish clearly his right to 

exemption." HWCC-Tunica 296 So.3d at 679(quoting Fishbelt Feeds, Inc. v. Miss. Dep 't of 

Revenue, 158 So.3d 984, 991 (Miss. 2014)(alterations in original)(additional citations omitted)). 



STATEMENT OF FACTS 

EKB, Inc. is a photography business run by Scott Burton (hereinafter "Burton"). Burton 

is a professional photographer who started working with his father (also a professional 

photographer) at the age of twelve. He began his professional career by covering athletic events 

and later became a highly sought after wedding photographer. Burton began talcing digital 

photographs in 2001 and prefers digital photography to film photography. 

During the time in question, Burton offered wedding photography packages ranging from 

$2,500.00 to $11,000.00 depending on the package. Mr. Burton had customers sign a contract 

before the wedding, at which time a deposit was made. The balance of the payment was due 

before the wedding. All packages included the transfer of digital images to the client via either a 

DVD or flash drive. In almost all packages, the cli~nt received the copyrights to the images. 

Some packages included linen prints ::uid/or a coffee i..:,:; ·.,··. · -~i)k of the wedding pictures. The · 

most expensive package included an iPad and an 8 x IO digital frame both with di&ital pictures 

downloaded. Burton testified that he had only sold two of the most expensive packages. 

Pursuant to the contracts, the photos were owned by the customer before the wedding occurred. 

After the wedding photos were taken, Mr. Burton used a computer program to adjust the 

lighting or crop images and removed any photos of poor quality. The images were then sent 

electronically to the client for selection of the desired images to upload to the DVD or flash 

drive. The images used in the coffee table book were also selected by the client. Mr. Burton 

engaged a print service to construct the coffee table book. 

Mr. Burton paid sales tax on the flash drives, DVDs, mats, coffee table books and iPads 

when he purchased them and before they were transferred to the clients. These items were of 

nominal value in comparison to the full cost of each package. What was being sold was the 



talent and skill involved in taking the images, the ownership of which was conveyed prior to the 

wedding. 

EKB as well as Scott and Emily Burton were randomly selected for an audit by 

Department of Revenue (hereinafter "DOR") in January 2016. The audit covered the period of 

time from January 1, 2011 through January 31, 2016. The audit covered individual income, sales 

tax, use tax and withholding. However, as the sales tax assessment is the only assessment on 

appeal, all discussion will be limited to the results of the sales tax audit. 

During the audit, DOR found that EKB was not registered for a sales tax pennit and did 

not collect or remit any sales tax during the audit period. On November 13, 2016, DOR issued 

the results of the audit and informed EKB that it owed $44,533.00 in unpaid sales tax, $4,453.00 

in penalties and $13,009.00 in interest for a total assessment of $61,995.00. EKB timely 

requested,., ;·~·v\{J·N of this dedsion; On Nave1hber 13, 2018 a hearirig was held before 1;.:.,: hnar~ 

of Tax Appeals of the State of Mississif.ttJi where the issue of the sales tax assessment was 

considered. On February 12, 2019, the Board of Tax Appeals issued an Order which upheld the 

results of the audit and found that EKB owed a sales tax assessment of $68,973.00 which 

included additional interest and penalty through October 31, 2018. On April 15, 2019, EKB filed 

an appeal of the sales tax assessment in this Court. 

ANALYSIS 

The summary of the legal issues on appeal are as follows: 

1. Whether or not EKB is in the business of selling tangible personal property and is 

therefore subject to sales tax under Section 27-65-17. 

2. Whether or not photography services are specifically designated by statute as 

taxable services. 



3. Whether or not MDOR's regulation concerning taxation of photography services 

is in violation of Section 27-65-3 as it alters and amends the effect of Section 27-

65-17, and is therefore inconsistent and unenforceable. 

EKB contends that the wedding photography involved herein was predominately a service 

and not the sale of goods or tangible property and that it is a service that is expressly absent from 

the list of taxable services set forth in §27-65-23 of the Mississippi Code. 

MDOR contends that EKB engaged in the sale of tangible personal property which is 

taxable under 27-65-17; that EKB failed to prove that photography is not taxable under Section 

27-65-23; and that EKB failed prove that it should not be subject to the regulation found in Code 

MISS.R 35 IV - 4.04. 

The Court finds that the taking and selling of digital images neither constitutes the sale of 

·: tangible property nor is:ir Fsted in §27-6S-L :.c,·.t ·i,uih,~ss or activity that i::; subject to sales tax 

·and that MDOR's application of Miss. Admin Code 35-IV-4.04 to EK.B's activities exceeds the 

plain language of the sales tax statutes. 

DISCUSSION 

I. Whether or not digital photography is an activity subject to sales tax. 

Section 27-65-23 provides a list of activities or services that the Mississippi 

Legislature has detennined should be subject to a seven percent (7%) sales tax. This 

statute was enacted in 1932 and has been amended at least twenty eight (28) times since 

then. The most recent amendment occurred in 2007. The only activity on this list that 

pertains in any way to photography is the activity of "[f]ilm development or photo 

finishing." Since at least 2010, MDOR's regulations have classified this activity as 

developing, retouching, printing, tinting or other photo finishing activities. 35 MS ADC 



Pt. IV, R. 4.04. Noticeably absent from this list is the activities of photography and 

videography. Admittedly, there was a time in the past when photography was limited to 

the process of capturing images on film, developing the film and creating a photograph 

that could be held in one's hand. If that physical photograph were then sold, it would 

constitute the sale of a tangible good as contemplated by §27-65-17 but the actual service 

of taking the photos has never been listed as a taxable activity. During the latter part of 

the twentieth century, new technology emerged which allowed the capture by camera of a 

digital image which required no film or film developing and which could be conveyed 

electronically. Now, in the twenty first century, almost all photography is digital. 

Despite this, the activities of photography and videography have not been added to §27-

65-23. 

In 2009, the Mississippi Legislature enact-;;1l Section 27-65¥20"';!i:·;<l ~pecified 

Digital Products. 'l'his statute sets forth specified digital products that the Legislature 

determined should be subject to sales tax and includes the following definitions: 

(a) "Specified digital products" means electronically transferred digital 
audio-visual works, digital audio works and digital books. 

(b) "Digital audio-visual works" means a series of related images which, 
when shown in succession, impart an impression of motion, together with 
accompanying sounds, if any. 

( c) "Digital audio works" means works that result from the fixation of a 
series of musical, spoken or other SOl;lnds, including ringtones .... 

(d) "Digital books" means works that are generally recognized in the 
ordinary and usual sense as 'books.' 

Again, noticeably absent from the this statute is digital photography or the images 

produced as a result of digital photography. , 



The wedding photography packages sold by EKB were not inexpensive. Each 

contract expressly listed what each client would receive for their chosen package. The 

vast majority of what the client would receive from any given package was the services of 

one or more photographer, a stated number of hours of service and ultimately the digital 

images to which the client owned all rights. Only a small fraction of each package 

consisted of anything that might be considered tangible property. 

"Where a statute is wuunbiguous, the Court must apply the statute according to its 

plain meaning, refraining from the principles of statutory construction. ifwCC-Tunica, 

Inc. v. Mississippi Department of Revenue, 296 So.3d 668, 673 (quoting OXY USA, Inc. 

v. Miss. State Tax Comm 'n, 757So.2d 271,274 (Miss. 2000)(additional citations 

omitted)). "Statutory interpretation is appropriate when a statute is ambiguous or silent 

·· on a s~::ific issue." Hi"f(, ;:;: r .... •,ii:a. Inc. ·v. Mississippi Dr:partment of Revenue, 296 

So.3d 668,673 (Miss. 2020)(quoting Lewis v. Hind, Cty. Circuit Court, 158 So.3d 117, 

1120 (Miss. 20 l5)(additional citations omitted)). While the sales tax statutes are 

arguably silent on the activity of taking photographs, at the very least they are unclear. It 

was MDOR's testimony at trial that it is possible that a photographer would not be 

subject to sales tax ifthere is no tangible property involved. This, in addition to the 

statutes' silence or ambiguity as to the activity of photography leads the Court to find that 

the service of photography itselfis not subject to sales tax. 

2. Whether or not EKB is in the business of selling tangible personal property. 

It is undisputed that EKB offered as part of its packages a disc or flash drive 

containing images or sometimes a mat, coffee table book or iPad. MOOR contends that 

this fact alone subjects EKB to a sales tax assessment. The Court believes that for the 
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sake of discussion, the tangible property at issue should be separated into two categories: 

1) flash drives and discs and 2) all other tangible items. 

a) flash drives and discs . 

EKB was not in the business of selling flash drives, DVDs or diskettes. 

These items were of nominal value and merely a method of conveying digital 

images captured by EKB and owned by the client. Furthermore, Burton testified 

that the cost of each flash drive/disc was less than $2.00 each, they contained the 

Burton Photography logo for marketing purposes and sales tax was paid on these 

items at the time EKB purchased them. The Court likens this to the services 

provided by an attorney. If someone hires an attorney to prepare a deed, they pay 

for the service of the deed preparation and receive a tangible document conveying 

chat service but the· attorney is 11nt assessed sales t,t: i· ,:,· t.l-ie paper on which the 

deed is printed. Therefore, the Court does not believe that the inclusion of flasµ 

drives and discs in its wedding packages subjects EKB to an assessment of sales 

tax. 

b) all other tangible items 

Other tangible items such as linen prints, mats and coffee table books were 

included in some, but not all, ofEKB's wedding packages. It was Burton's 

testimony that EKB purchased all of these items through retail outlets and paid 

sales tax on each one. Section 27-65-5 of the Mississippi Code Annotated 

provides a definition of what is and is not considered a wholesale sale and 

contains the following provision: 



[W]hen a taxpayer sells merchandise and has paid a rate equal to 
the retail rate of tax on the purchase price to a wholesaler, the 
taxpayer may take credit for the tax paid to the wholesaler from the 
tax due on the sale of the merchandise specifically included in his 
return ... 

Although EKB was not registered for sales tax, ifit had been and these items were 

subject to a tax assessment, it appears to the Court that it would have been able to 

claim a credit for the sales tax it paid. 

What appears to have been EK.B's downfall was its failure to maintain 

records that would have allowed such items to be accounted for separate from the 

services provided. The result was that MDOR. as its fallback position, assessed 

sales tax against the entirety of EK.B's income. In support of this position, 

MDOR cites the case of Marx v. Bounds. In Marx, the taxpayer under-reported 

his gro;,,;3.~.aks which resulted in an ~Jerpayment of his sales tax obligation. 

· Marx v. Bounds, 528 So.2d 822 (IvHss. 1988). He did not have records to 

corroborate his testimony as to why the gross sales report were accurate and 

without such records he was ordered to pay the tax on the gross sales as calculated 

by MOOR Id. However, this Court believes the instant case can be distinguished 

from Marx. In Marx, the entirety of the taxpayer's gross sales were subject to 

sales tax. In this case, by assessing sales tax on it's calculation of EKB's gross 

sales, ::MDOR is attempting to assess a tax that is not authorized by statute. This is 

not a matter ofa difference in calculation but a lack oflegislative authority. 



3. Whether or not MDOR's administrative regulation 35 MS ADC Pt. IV R. 

4.04 is enforceable. 

Administrative agencies such as MDOR have certain legislatively delegated 

authority to create rules and regulations. In our government's system of checks and 

balances, it is the courts that have the power to review those rules and regulations to 

insure that agencies do not exceed their delegated authority. Mississippi Public Service 

Com 'n v. Mississippi Power & Light Co., 593 So2d 997, 1000 (Miss. 1991). "Statutory 

provisions control with respect to the rules and regulations promulgated by such a body. 

Accordingly such a body may not make rules and regulations which conflict with, or are 

contrary to, the provisions of a statute, particularly the statute it is administering or which 

created it Id (citi~g 73 C.J.S., Public Administrative Law and Procedure § 89 at 584, 

585,588 (1983)):·· 

After thoroughly reviewing the statutes cited by the parties as well as additional 

statutes considered for context and instruction, the Court finds that, as it relates to the 

circumstances of the instant case, the regulation known as 35 Miss. Admin Code Pt. IV, 

R. 4.04 does exceed the statutory authority granted to :MDOR for the administration of 

sales tax. Neither the words "photographer'' nor "photography" appear in any statute 

within Title 27 Chapter 65 of the Mississippi Code. Although not at issue in the instant 

matter, the words "videography" and "videographer" likewise cannot be found within 

these statutes. However, MDOR has created a regulation that states when and how a 

photographer is to be subject to sales tax. 

Consider this example ofMDOR's application of the regulation. A photographer 

agrees to take a digital photo in exchange for $100.00. If he conveys the image to the 



purchaser electronically, he does not have to pay sales tax on the $100.00. However, if he 

places that digital image on a flash drive and hands it to the purchaser, the sale becomes 

subject to sales tax. This seems to the Court to be an unjust application of law. 

Photography is a combination of both a service and a conveyance of a product, sometimes 

tangible and sometimes intangible. Section 27-65-23 contains a list of other businesses 

that are a combination of both service and product. If the Legislature intended for the 

gross income of photographers be subject to sales tax, the business of photography would 

have been listed in this statute. As it is not, the Court cannot say that such an assessment 

of sales tax was their intenL Therefore, the Court finds that in this case, under the 

existing circumstances, the application of 35 Miss. Admin Code Pt. IV, R. 4.04 exceeds 

statutory authority and should not be enforced against EKB. 

Tik:di)i;;;, it is the Courts decisi·:,n that for the aforementioned reasons, the asses.:.\iw,nt 0f 

sales tax by MOOR against EKB, Inc. ;:ihould be vacated along with all penalties and interest. 

SO ORDERED, ADJUDGED and DECREED on the -z.4 day of March, 2021. 
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rn 1'HE CHANCERY COURT OF LAFAYETTE COUNTY, MISSISSIPPI 

APPELLANT 
EKD, rnc SCOTT BURTON 

vs. 

MS DEPT OF REVENUE 

CAUSE NO, 20.1~196 

APPELU~E 

CLERK'S ESTIMATE OF COSTS FOR APPEAL 

Pursuant to Section 11-51...61 of the Mi.~sissippi Code of 1971.-, Annotated, I Sheay Wall, 

Clerk of the Cbancery Court o:fLafayette·County, Mississippi~ he:reby certify that the 

following is. a tn,le and cor,:ecl. estimate c)r costs for preparing the record of appeal 

i,n the above-styled and munbei:ed cause: 

Postage and Insurance 

Court Reporter's Estimated'Fees 

B.inde~ Fee .(2 @ $5. 00 each) 

Exhibits (442:p.ages x $2 .. 00_) 

Total Esµmate for Preparing 
Appeal" 

Witness my signature this ~be 1gt11 day of Nov, 2020. 

$. 

$ 

$ 

$ 

$ 

$ 

430.00 

2roo 
300.00 

10.00 

884.00 

1;649.00 

Sherry Wall. Chancery Court CJ.erk of 
Lafayette County, Mississippi 
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