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Most litigators are familiar with the concept of spoliation — the doctrine governing 
the destruction of evidence. It arises out of a party's duty to preserve relevant 
documents, including electronically stored information, once there is a reasonable 
anticipation of litigation. 
 
Given the extraordinary amounts of data possessed by corporations today, this can 
imply an obligation to preserve millions of documents. Failure to preserve 
potentially relevant evidence — or worse, the intentional destruction of relevant 
material — may cause a court to find there has been spoliation, which can result in 
the imposition of severe sanctions, including large monetary penalties, an adverse 
inference or even dismissal, not to mention the time and expense to litigate a 
spoliation sideshow. 
 
As with any legal issue, the venue in which one litigates a spoliation dispute can 
impact litigation strategy and affect any analysis regarding potential exposure. For 
clients, this can have a substantial impact on their litigation budgets. 
 
What most civil litigators may not know is how to assess spoliation risk efficiently 
and effectively given the courts' varied application of the federal rule governing 
spoliation, Federal Rule of Civil Procedure 37(e), and, especially, the state courts' 
lack of a uniform standard. The result is guesswork, making cost predictions and 
controls challenging for clients. 
 
To efficiently analyze how specific courts decide spoliation disputes, we used text 
analytics, machine learning and data visualization to transform unstructured 
opinion text into data that shows the likelihood of facing an adverse bench on 
spoliation. 
 
Here, we consider decisions from December 2015 to November 2020 in the U.S. 
Court of Appeals for the Eleventh Circuit and the relevant federal district courts 
and summarize our observations regarding spoliation decisions. We also briefly 
compare the volume of spoliation decisions in federal and state courts. 
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The discussion below is informative as to general patterns in the number of spoliation decisions and the 
outcomes of those decisions over time in the jurisdictions examined. However, we caution the reader 
not to rely solely on this data and the related discussion to form particular conclusions regarding 
spoliation risk. 
 
The Eleventh Circuit 
 
The Eleventh Circuit is one of the busiest circuits in the nation, and this holds true in the context of 
spoliation. There were 12 spoliation decisions issued by the Eleventh Circuit from December 2015 to 
November 2020, making it the circuit with the second-highest number of spoliation decisions in the time 
frame. The number of its spoliation decisions is surpassed only by the U.S. Court of Appeals for the Ninth 
Circuit, where there have been 16 spoliation decisions in the same time frame. 
 

 
 
Of the 12 spoliation decisions in the Eleventh Circuit, the court found spoliation in only one case. This 
low rate of finding spoliation is not an anomaly. A look across all of the circuit courts reveals that all but 
two circuits found spoliation in one or no decisions. Further, all of the spoliation decisions heard by the 
Eleventh Circuit since December 2015 were affirmed on appeal, and no sanctions were imposed. 
 
Thus, the data suggest that the risk of having to defend a spoliation claim in the Eleventh Circuit is low, 
as is the risk of the court finding that there was in fact spoliation and the probability of facing sanctions. 
Similarly, the probability of prevailing on a claim that an adversary destroyed relevant evidence is also 
low. 
 
The Federal District Courts in Alabama, Florida and Georgia 
 
Not surprisingly, more spoliation decisions have come out of the federal district courts of Alabama, 
Florida or Georgia than the Eleventh Circuit. During our time frame, there were 63 total spoliation 
decisions in the district courts of these states — 12 decisions in Alabama, 28 decisions in Florida and 23 
decisions in Georgia. 
 
Unlike the 1 in 12 odds of a spoliation finding at the Eleventh Circuit, with findings in 8% of decisions, 
spoliation was found in 33% of the district court decisions, or in 21 of 63 decisions. And in 11 of those 21 
decisions, i.e. 52%, the court held that an adverse inference should be applied as a result of the party's 
destruction of evidence. 
 
In reviewing the data over time, another interesting find is that there are no clear patterns to suggest 
that the number of spoliation decisions is increasing, decreasing or staying consistent. The figure below 



 

 

shows the total number of spoliation decisions in the federal district courts of Alabama, Florida and 
Georgia each year and the number of decisions where the court found spoliation. 
 

 
 
The rate of finding spoliation at the district court level varies. In Florida, in nine out of 28 decisions, or 
32% of decisions, there was a spoliation finding; in Georgia, spoliation was found in seven out of 23 
decisions, a 30% rate; and in Alabama, the court held there had been spoliation in five out of 12 
decisions, or 42% of decisions. 
 
Bear in mind that Alabama's higher rate of finding spoliation is likely due in part to the lower number of 
spoliation disputes that were litigated in its federal courts. The data suggests that Alabama has had 
about half as many spoliation disputes decided in its federal courts when compared to Florida and 
Georgia.  
 

 
 
As with any legal issue, the venue in which one litigates a spoliation dispute can impact litigation 
strategy and affect any analysis regarding potential exposure. The data suggests that in Alabama, 
spoliation issues are decided less frequently in the U.S. District Court for the Southern District of 
Alabama, where there has not been a single spoliation decision between December 2015 and November 
2020, than in its other two districts. 
 



 

 

In the U.S. District Court for the Northern District Of Alabama, there have been seven spoliation 
decisions, and in the U.S. District Court for the Middle District of Alabama, there have been five 
spoliation decisions. 
 
Spoliation disputes are more frequent in the U.S. District Courts for the Southern and Middle Districts of 
Florida, which had 16 and 10 spoliation decisions, respectively, compared to the two in the U.S. District 
Court for the Northern District of Florida. This is likely because of the higher caseloads in the Southern 
and Middle Districts, which encompass Miami, Tampa and Orlando. 
 
And in Georgia, the data suggests that spoliation issues arise in the U.S. District Court for the Southern 
District of Georgia almost twice as often as in the U.S. District Courts for the Northern and Middle 
Districts. There have been 12 decisions in the Southern District and six decisions in each of the Northern 
and Middle Districts. 
 

 
Federal Versus State Courts 
 
Spoliation disputes arise more frequently in the federal district courts of Alabama, Florida and Georgia 
than in their respective state courts. 
 
During our timeframe, there were 32 decisions involving spoliation in Alabama, Florida and Georgia 
state courts combined. In comparison, there were 63 total spoliation decisions in the federal district 
courts of Alabama (12), Florida (28) and Georgia (23). 
 
The state with the most spoliation litigation at the state court level was Georgia, with a total of 17 
spoliation decisions, followed by Florida, with a total of 11 decisions, and lastly, Alabama, with a total of 
four decisions. These numbers suggest that in these states, spoliation disputes are more likely to arise in 
cases that are litigated in federal court. 
 
The rate of finding spoliation at the state court level in Georgia, Alabama or Florida varied greatly across 
all three states. In Georgia, the rate of finding spoliation was 18%, with findings in three out of 17 
decisions, and in Florida, the rate was 0% with no spoliation found in 11 decisions. 
 



 

 

Conversely, the rate of finding spoliation in Alabama was much higher at 75%, where three out of the 
four state court decisions held that spoliation occurred. It is important to note, however, that this 
significantly higher rate for Alabama is likely due to the very small number of decisions. 
 
Comparing the rate of finding spoliation in Alabama, Florida and Georgia state courts to the rate of 
finding spoliation in federal courts in these states reveals no clear pattern. For example, the rates of 32% 
in Florida and 30% in Georgia federal courts were higher than the state court rates of 0% in Florida and 
18% in Georgia. 
 
But the data indicates the opposite for Alabama: Alabama had a higher rate of finding spoliation at the 
state court level at 75%, in comparison to the rate in its federal courts of 42%. 
 
The differences between these states' rates of finding spoliation at the state versus federal court levels 
exemplify how the risk of spoliation may vary more at the state level than at the federal level, where all 
courts are presumably applying Federal Rule of Civil Procedure 37(e). This shows that a deeper 
exploration of spoliation decisions at the state court level could provide useful insights to lawyers that 
anticipate litigating in state, rather than federal, court. 
 
Conclusion 
 
Whether there is potential exposure to a claim of spoliation is influenced by a multitude of factors, 
including but not limited to jurisdiction, the presiding judge and the particular venue. Whether one 
needs to evaluate the probability of having to defend a spoliation claim on the front-end to inform 
document retention policies or quickly determine how best to defend a spoliation claim and the 
likelihood of success because an adversary is alleging that relevant evidence was not preserved, it is 
critical to be able to assess spoliation risk. 
 
It can help ensure not only the implementation of data-driven document retention practices and 
litigation hold protocols but also the adoption of the best spoliation defense strategy under the 
particular circumstances. Effectively evaluating spoliation risk may save a client from having to litigate a 
spoliation dispute altogether or could at least spare them from footing a hefty sanctions bill or being 
affected by an adverse inference that impacts the rest of the proceedings. 
 
Again, we remind readers that the summary presented here should not be read to provide any outcome 
predictions, and any probabilities presented must be read with an understanding that the relatively low 
number of spoliation decisions in the Eleventh Circuit and related federal district courts impact the 
analysis. 
 
Nevertheless, based on the available data, litigators should not lose too much sleep about having to 
defend an appeal of a spoliation claim before the Eleventh Circuit. The most likely result appears to be a 
ruling affirming the lower court's finding that there was no spoliation. And sanctions are very unlikely. 
 
While there have been more spoliation decisions in the federal district courts of Alabama, Florida and 
Georgia, the odds of having to litigate a spoliation claim are still relatively low. Once a spoliation claim is 
brought, however, the chances of the district court finding spoliation are greater, about 33%, than they 
are at the appellate level, approximately 8%, and the odds that the court will require an adverse 
inference to be drawn against the guilty party are more than half. 
 
Accordingly, spoliation risk in the Eleventh Circuit appears low and likely does not require too much 



 

 

headache, investment or resources; that risk increases considerably in the federal district courts of 
Alabama, Florida and Georgia, however. Litigators would benefit from taking steps, including proactively 
preparing defense strategies and advising clients to adopt more stringent hold protocols, in jurisdictions 
with high spoliation risk. 
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