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Dear Interested Party: 

Enclosed is the Discussion Paper on Regulation 1706, Drop Shipments.  We would like to invite you to 
discuss the issue and present any additional suggestions or comments.  Accordingly, an interested 
parties meeting is scheduled as follows: 

September 15, 2020 
at 1:00 p.m. 

(Teleconference Only) 

Because of restrictions on public gatherings, we will be holding the interested parties meeting by 
teleconference and ask you to call 1-916-535-0987 and then enter the conference identification number 
154 417 334. You are also welcome to submit your comments via email at 
BTFD-BTC.InformationRequests@cdtfa.ca.gov by September 29, 2020.  You should submit written 
comments including proposed language if you have suggestions you would like considered during this 
process.  Copies of the materials you submit may be provided to other interested parties, therefore, 
ensure your comments do not contain confidential information.  Please feel free to publish this 
information on your website or distribute it to others that may be interested in participating in the 
meeting or presenting their comments. 

If you are interested in other Business Taxes Committee topics refer to the CDTFA webpage at 
(http://www.cdtfa.ca.gov/taxes-and-fees/business-taxes-committee.htm) for copies of discussion 
papers and calendars of current and prior issues. 

Thank you for your consideration.  We look forward to your comments and suggestions.  Should you 
have any questions, please feel free to contact Business Taxes Committee team member Sarah Smith at 
1-916-309-5292, who will be leading the meeting. 

Sincerely, 

/s/ Kirsten Stark on behalf of 

Chief, Tax Policy Bureau 
Business Tax and Fee Division 

KS:sps 
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DISCUSSION PAPER 
Regulation 1706, Drop Shipments  

Issue 

We propose to amend Regulation 1706, Drop Shipments, to clarify that certain marketplace sales 
are not drop shipment transactions, clarify when drop shippers may calculate the retail selling price 
of their drop shipments based on their selling price of the property to the true retailer plus a mark-
up, and provide more guidance about how a person can overcome the presumption they are a drop 
shipper.  

Background 

Under the California Sales and Use Tax Law, sales tax is imposed on retailers, and applies to 
retailers’ gross receipts from their retail sales of tangible personal property made within California, 
unless specifically exempted or excluded from the tax. When sales tax does not apply, use tax 
generally applies to the sales price of tangible personal property purchased from a retailer for 
storage, use, or other consumption in California and stored, used, or otherwise consumed in the 
state. Use tax applies to taxable purchases of tangible personal property from retailers, whether, 
for example, the purchase is made by mail order, telephone, or internet, and the person storing, 
using, or otherwise consuming the property purchased from a retailer is liable for the tax. The 
state’s sales tax and use tax are mutually exclusive, meaning either sales tax or use tax applies to 
a single transaction, but not both. 

California consumers are generally required to report and pay the use tax on their taxable purchases 
to the state. However, pursuant to RTC section 6203, retailers “engaged in business in this state” 
are required to collect the use tax on their taxable sales to California consumers, and give the 
consumers a receipt for the tax. Consumers remain liable for the use tax, unless they obtain a 
receipt from a retailer that holds a seller’s permit or Certificate of Registration – Use Tax issued 
by the California Department of Tax and Fee Administration (CDTFA). 

Every person engaged in the business of selling tangible personal property in this state of a kind 
the gross receipts from the retail sale of which are required to be included in the measure of the 
sales tax is generally required to register with the CDTFA for a seller's permit for each of its places 
of business in this state. Regulation 1699, Permits, implements, interprets, and makes specific 
those registration requirements. 

Also, retailers engaged in business in this state and selling tangible personal property for storage, 
use, or other consumption in California are required to register with the CDTFA. The CDTFA 
requires such retailers to register for a Certificate of Registration – Use Tax, unless they are also 
required to hold a seller’s permit.  

Retailer Engaged in Business in This State 

RTC section 6203 provides that the term retailer engaged in business in this state “means a retailer 
that has substantial nexus with this state for purposes of the commerce clause of the United States 
Constitution.” The term retailer engaged in business in this state includes, but is not limited to, a 
retailer that owns tangible personal property, such as inventory, or leases tangible personal 
property, such as a computer server, in California, a retailer that maintains or uses an office 
location in California, and a retailer having representatives in California for purposes of taking 
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DISCUSSION PAPER 
Regulation 1706, Drop Shipments 

orders, making sales or deliveries, or installing or assembling tangible personal property. The term 
also includes, but is not limited to, any retailer that, in the preceding calendar year or current 
calendar year, has total combined sales of tangible personal property for delivery in this state by 
the retailer and all persons related to the retailer that exceed five hundred thousand dollars 
($500,000). 

Assembly Bill 147 

On April 25, 2019, the Legislature enacted Assembly Bill No. (AB) 147 (Stats. 2019, ch. 5). AB 
147 added the Marketplace Facilitator Act (MFA) to the RTC to address sales of tangible personal 
property through marketplaces. The MFA was operative October 1, 2019. (RTC, § 6049.5.) The 
MFA defines the terms “marketplace,” “marketplace facilitator,” and “marketplace seller.” (RTC, 
§ 6041.) Amongst the key provisions, the MFA specifies that a marketplace facilitator is 
considered the seller and retailer for each sale facilitated through its marketplace on behalf of a 
marketplace seller for purposes of determining whether the marketplace facilitator is required to 
register with the CDTFA for a seller’s permit or for a Certificate of Registration – Use Tax. (RTC, 
§ 6042; Reg. 1684.5, subd. (b)(1).) The MFA provides that any marketplace facilitator that is 
registered or required to be registered with the CDTFA and who facilitates a retail sale of tangible 
personal property on behalf of a marketplace seller is the retailer making the sale of the tangible 
personal property sold through its marketplace. Such facilitators are required to pay any sales taxes 
and collect any use taxes due, not the marketplace seller. (RTC, § 6043; Reg. 1684.5, subd. (c).) 

The MFA also states that a marketplace seller shall register with the Department for a seller’s 
permit or Certificate of Registration – Use Tax, as required, for retail sales made on its own behalf 
and not facilitated through a registered marketplace facilitator. (RTC, § 6045; Reg. 1684.5, subd. 
(b)(2).) Therefore, a marketplace seller is not required to register with the Department for a seller’s 
permit or Certificate of Registration – Use Tax if it does not make any sales of tangible personal 
property in this state or for storage, use, or other consumption in this state, except for sales 
facilitated by registered marketplace facilitators who are the sellers and retailers for purposes of 
those sales. (Reg. 1684.5, subd. (b)(2).) 

Regulation 1668, Sales for Resale 

In general, a “retail sale” or “sale at retail” is a sale of tangible personal property for any purpose 
other than resale in the regular course of business. Additionally, “storage” does not include the 
keeping or retention of property for sale in the regular course of business, and “use” does not 
include the sale of property in the regular course of business. Therefore, neither sales nor use tax 
generally apply when tangible personal property is not sold “at retail.” 

Subdivision (a) of Regulation 1668, Sales for Resale, provides that the burden of proving a sale of 
tangible personal property is not at retail is upon the seller unless the seller timely takes in good 
faith a certificate from the purchaser that the property is purchased for resale. If timely taken in 
proper form and in good faith from a person who is engaged in the business of selling tangible 
personal property and who holds a California seller’s permit as required by Regulation 1699, the 
certificate relieves the seller from the liability for the sales tax and the duty of collecting the use 
tax. A certificate is considered timely if it is taken any time before the purchaser is billed, within 
the seller’s normal billing and payment cycle, or prior to delivery of the property to the purchaser. 
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DISCUSSION PAPER 
Regulation 1706, Drop Shipments 

Regulation 1668, subdivision (b)(1) states that any document, such as a letter or purchase order, 
timely provided by the purchaser to the seller will be regarded as a resale certificate with respect 
to the sale of the property described in the document if it contains all the following essential 
elements: 

 The signature of the purchaser, purchaser’s employee, or purchaser’s authorized 
representative. 

 The name and address of the purchaser. 
 The number of the seller’s permit held by the purchaser if required by Regulation 1699. If 

the purchaser is not required to hold a seller’s permit because the purchaser sells only 
property of a kind the retail sale of which is not taxable, or because the purchaser makes 
no sales in this state, the purchaser must include on the certificate a sufficient explanation 
as to the reason the purchaser is not required to hold a California seller’s permit in lieu of 
a seller’s permit number. 

 A statement that the property described in the document is purchased for resale. 
 Date of execution of document. 

Subdivision (c) of Regulation 1668 also provides that in the absence of evidence to the contrary, a 
seller will be presumed to have taken a resale certificate in good faith if the certificate contains all 
the essential elements described above and otherwise appears to be valid on its face. 

Regulation 1706, Drop Shipments 

RTC section 6007, subdivision (a)(2), specifies that when tangible personal property is delivered 
by an owner or former owner thereof, or by a factor or agent of that owner, former owner, or factor 
to a consumer or to a person for redelivery to a consumer, pursuant to a retail sale made by a 
retailer not engaged in business in this state, the person making the delivery is deemed the retailer 
of that property and is liable for the tax due. Regulation 1706 implements the provisions of RTC 
section 6007, subdivision (a)(2). 

Subdivision (a) of Regulation 1706 states the term “drop shipment” means and includes a delivery 
of tangible personal property by an owner or former owner thereof, or factor or agent of that owner 
or former owner, to a California consumer pursuant to the instructions of a true retailer. A “true 
retailer” means and includes a retailer who is not a retailer engaged in business in this state and 
who makes a sale of tangible personal property to a consumer in California. Lastly, the term “drop 
shipper” means and includes an owner or former owner thereof, or factor or agent of that owner or 
former owner, who makes a drop shipment of tangible personal property. 

Subdivision (b) of Regulation 1706 explains that a drop shipment generally involves two separate 
sales. The true retailer contracts to sell tangible personal property to a consumer. The true retailer 
then contracts to purchase that property from a supplier and instructs the supplier to ship the 
property directly to the consumer. The supplier is a drop shipper. A drop shipper that is a retailer 
engaged in business in this state is reclassified as the retailer and is liable for tax. When more than 
two separate sales are involved, the person liable for the applicable tax as the drop shipper is the 
first person who is a retailer engaged in business in this state in the series of transactions beginning 
with the purchase by the true retailer. 
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DISCUSSION PAPER 
Regulation 1706, Drop Shipments 

Regulation 1706, subdivision (c) specifies that a drop shipper making a drop shipment must report 
and pay tax measured by the retail selling price of the property paid by the California consumer to 
the true retailer, unless the sale and use of the property are otherwise exempt. Apart from drop 
shipments of vehicles, vessels, and aircraft, a drop shipper may calculate the retail selling price of 
their drop shipments of property based on their selling price of the property to the true retailer plus 
a mark-up of 10 percent. Also, a drop shipper may use a mark-up percentage lower than 10 percent 
if the drop shipper can document that the lower mark-up percentage accurately reflects the retail 
selling price charged by the true retailer to the California consumer. 

Examples illustrating how subdivisions (b) and (c) of Regulation 1706 apply to specific factual 
situations are included in subdivision (d). As relevant here, the example in subdivision (d)(4) 
illustrates that a drop shipper can use a mark-up percentage lower than 10 percent developed in an 
audit of a prior period to calculate the retail selling price of their drop shipments during the current 
period provided there was no significant change in the drop shipper’s business operations between 
the two periods. The example in subdivision (d)(5) illustrates that a drop shipper who only sold 
computer hardware during a prior audit period and now makes considerable sales of software 
during the current period cannot use a mark-up percentage lower than 10 percent developed during 
the audit of the prior audit period to calculate the retail selling price of their drop shipments because 
there was a significant change in the drop shipper’s business operations between the two periods. 

Also, subdivision (e) of Regulation 1706 states that an owner or former owner of tangible personal 
property, or a factor or agent of that owner or former owner, who, upon the instructions of that 
person’s customer, delivers property to a California consumer is presumed to be a drop shipper 
liable for the applicable tax as the retailer. A person may overcome this presumption by accepting 
a timely resale certificate from the person’s customer that includes a valid California seller’s permit 
number. Acceptance of a resale certificate that does not include a valid California seller's permit 
number will not overcome the presumption. A person otherwise qualifying as a drop shipper may 
also overcome the presumption that the delivery is to a consumer by accepting a timely and valid 
resale certificate in good faith from the person in California to whom the property is delivered. 

Discussion 

Marketplace Sales 

A marketplace facilitator registered with the CDTFA or required to register with the CDTFA for 
a seller’s permit or Certificate of Registration – Use Tax and facilitates a retail sale of tangible 
personal property by a marketplace seller on or after October 1, 2019, is the retailer selling or 
making the sale of the tangible personal property sold through its marketplace under RTC section 
6043. When a marketplace facilitator is the retailer for a retail sale of tangible personal property 
to a California consumer by a marketplace seller under RTC section 6043, the marketplace 
facilitator is not a true retailer. As such, if the marketplace seller contracts to purchase the property 
from a supplier and instructs the supplier to deliver the property directly to the consumer, the 
supplier is not a drop shipper because it is not delivering the property pursuant to a retail sale by a 
true retailer. Therefore, we propose adding new subdivision (c) to Regulation 1706 titled 
“Marketplace Sales” to clarify that, on and after October 1, 2019, these marketplace sales are not 
drop shipments. We also propose that new subdivision (c) refer readers to Regulation 1684.5, 
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DISCUSSION PAPER 
Regulation 1706, Drop Shipments 

Marketplace Sales, for more information about determining who the retailer is for purposes of a 
marketplace sale. 

Furthermore, we propose to incorporate the MFA’s definitions for the terms “marketplace,” 
“marketplace facilitator,” and “marketplace seller” into subdivision (a) of Regulation 1706 by 
reference and renumber the current definitions in subdivision (a) so that all the definitions are in 
alphabetical order. We also propose adding a new example to renumbered subdivision (e) 
illustrating a marketplace sale that is not a drop shipment. 

Calculating the Retail Selling Price of Drop Shipments 

With the addition of proposed new subdivision (c) to Regulation 1706, current subdivision (c) 
titled “Application of Tax” will be renumbered as subdivision (d). We also propose adding a new 
subdivision (d)(3) to prospectively clarify that a drop shipper may calculate the retail selling price 
of its drop shipments of property based on its selling price of the property to the true retailer plus 
a mark-up, as currently provided in subdivision (d)(2), only when the drop shipper does not know 
the retail selling price the true retailer charged the California consumer. However, if a drop shipper 
knows the retail selling price the true retailer charged to the consumer, the drop shipper must 
calculate, report, and pay the tax based upon the actual retail selling price. We believe this 
clarification is consistent with the intent of providing a safe harbor mark-up percentage; that is, to 
provide drop shippers with a mechanism for estimating the retail selling price of tangible personal 
property when they do not know the retail sales price charged to the consumer. The clarification 
is also consistent with the guidance the CDTFA includes in online publications and will help 
ensure tax is calculated as accurately as possible. 

We also propose that new subdivision (d)(3) apply to reporting periods commencing on or after 
July 1, 2021, so there is sufficient time to notify businesses about the clarification and for affected 
businesses to change their tax calculations accordingly. However, the clarification only affects 
drop shipments when the drop shipper knows the actual retail selling price of the tangible personal 
property to the California consumer but calculates the retail selling price of their drop shipment 
based on their selling price of the property to the true retailer plus a mark-up, as currently specified 
in subdivision (d)(2). We do not anticipate that the clarification will affect many drop shipments 
because drop shippers are often unaware of the actual retail selling price. 

Examples 

With the addition of proposed new subdivision (c) to Regulation 1706, subdivision (d) titled 
“Examples” will be renumbered as subdivision (e). We also propose amending the example in 
renumbered subdivision (e)(4) to add to the fact pattern that the drop shipper is making the drop 
shipments during its reporting period commencing on July 1, 2021, the drop shipper does not know 
the retail selling prices the true retailers charged to the consumers, and is, therefore, allowed to use 
a mark-up percentage to determine the tax due. These changes make the example consistent with 
the amendments adding new subdivision (d)(3). 

We also propose amending the example in renumbered subdivision (e)(5) so it no longer refers to 
computer hardware and software. The application of tax to computer software is complex and it is 
likely that a retailer of computer hardware also sells computer software as part of its regular 
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DISCUSSION PAPER 
Regulation 1706, Drop Shipments 

business operations. For simplicity and to avoid any unintended confusion, we recommend the 
references to computer hardware and computer software in the example be changed to furniture 
and appliances.  

Burden of Proof 

With the addition of proposed new subdivision (c) to Regulation 1706, subdivision (e) titled 
“Burden of Proof” will be renumbered as subdivision (f). Also, RTC section 6007, subdivision 
(a)(2), does not apply to a supplier that delivers property to a California consumer pursuant to a 
retail sale made by a retailer that is engaged in business in this state. A retailer engaged in business 
in this state is not a “true retailer” as defined in Regulation 1706 for that reason. There are many 
retailers engaged in business in this state and registered with the CDTFA for a Certificate of 
Registration – Use Tax that are not required to register with the CDTFA for a seller’s permit under 
Regulation 1699. And, a retailer registered with the CDTFA for a Certificate of Registration – Use 
Tax who purchases tangible personal property for resale in the regular course of business can 
generally issue a valid resale certificate to their supplier that will relieve the supplier from liability 
for sales tax and the duty to collect use tax if the certificate contains a sufficient explanation as to 
the reason the retailer is not required to hold a California seller’s permit in lieu of a seller’s permit 
number. Therefore, we propose to amend renumbered subdivision (f)(1) so a person can overcome 
the presumption they are a drop shipper if they accept a timely resale certificate in good faith from 
their customer containing all the essential elements as provided by Regulation 1668, including an 
explanation as to the reason why the customer is not required to hold a California seller’s permit, 
a statement that the customer is registered with the CDTFA for a Certificate of Registration – Use 
Tax, and the customer’s valid account number. 

In addition, when a marketplace facilitator is registered with the CDTFA for a seller’s permit or 
Certificate of Registration – Use Tax and the marketplace facilitator is the retailer for a retail sale 
of tangible personal property to a California consumer by a marketplace seller under RTC section 
6043, the marketplace facilitator is the retailer responsible for paying sales tax or collecting use 
tax on the sale. As such, the CDTFA can audit the marketplace facilitator to ensure it is complying 
with its tax obligations. If the marketplace seller contracts to purchase the property from a supplier 
and instructs the supplier to deliver the property directly to the consumer pursuant to a sale made 
on the marketplace, the supplier is not a drop shipper because it is not delivering the property 
pursuant to a retail sale by a true retailer. And, a marketplace seller that is not required to register 
for a seller’s permit under Regulation 1699 can generally issue a valid resale certificate to their 
supplier that will relieve the supplier from liability for sales tax and the duty to collect use tax if 
the certificate contains a sufficient explanation as to the reason the retailer is not required to hold 
a California seller’s permit in lieu of a seller’s permit number. Therefore, we also propose to amend 
renumbered subdivision (f)(1) so a person can overcome the presumption they are a drop shipper 
if they accept a timely resale certificate in good faith from their customer that contains all the 
essential elements as provided by Regulation 1668, including an explanation as to the reason why 
the customer is not required to hold a California seller’s permit, a statement that the customer is a 
marketplace seller and purchasing the property pursuant to a sale facilitated by a registered 
marketplace facilitator that is the retailer for purposes of the sale, and the marketplace facilitator’s 
name and valid seller’s permit number or account number. 
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Furthermore, a supplier is not a drop shipper when it sells tangible personal property to a customer 
that is a retailer engaged in business in this state at the time of the sale or to a customer that is a 
marketplace seller purchasing the property pursuant to its sale facilitated by a marketplace 
facilitator that was the retailer for purposes of the sale under RTC section 6043. So, we propose to 
add new subdivision (f)(2) to Regulation 1706 to clarify that a person who does not timely obtain 
a resale certificate from the person’s customer that satisfies the requirements of subdivision (f)(1) 
can overcome the presumption that they are a drop shipper by establishing that the person’s 
customer was a retailer engaged in business in this state at the time of the sale or the person’s 
customer was a marketplace seller and purchased the property pursuant to its sale facilitated by a 
marketplace facilitator that was the retailer for purposes of the sale. We also proposed to renumber 
current subdivision (f)(2) as subdivision (f)(3) and make the phrasing of subdivision (f)(3) more 
consistent with the phrasing in subdivisions (f)(1) and (f)(2). 

References to the Board 

Regulation 1706 was originally adopted by the State Board of Equalization (Board) and it contains 
references to the Board because it has not been amended since July 1, 2017, when the CDTFA 
began administering the Sales and Use Tax Law, instead of the Board. Therefore, we also propose 
to replace the references to the “Board” with references to the “Department” throughout 
Regulation 1706.       

Summary 

We propose amendments to Regulation 1706, Drop Shipments, as provided in Exhibit 1 to clarify 
that certain marketplace sales are not drop shipment transactions, clarify when drop shippers may 
calculate the retail selling price of their drop shipments of property based on their selling price of 
the property to the true retailer plus a mark-up, and provide more guidance about how a person 
can overcome the presumption that they are a drop shipper. 

We welcome any comments, suggestions, and input from interested parties on this issue. We also 
invite interested parties to participate in the September 15, 2020 interested parties meeting. The 
deadline for interested parties to provide their written submissions regarding this discussion paper 
will be September 29, 2020. 

Prepared by the Tax Policy Bureau, Business Tax and Fee Division.  

Current as of 8/17/20. 
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Regulation 1706. Drop Shipments. 

 (a) DEFINITIONS. For purposes of this regulation: 

 (1) “Retailer engaged in business in this state” means and includes any person who would be 

so defined by Revenue and Taxation Code section 6203 if the person were a retailer. 

(2) “True retailer” means and includes a retailer who is not a retailer engaged in business in 

this state and who makes a sale of tangible personal property to a consumer in California. 

(31) “Drop shipment” means and includes any delivery of tangible personal property by an 

owner or former owner thereof, or factor or agent of that owner or former owner, to a 

California consumer pursuant to the instructions of a true retailer. 

(42) “Drop shipper” means and includes any owner or former owner of tangible personal 

propertythereof, or factor or agent of that owner or former owner, who makes a drop 

shipment of tangible personal property. 

(3) “Marketplace” means and includes any place that would be so defined by Revenue and 

Taxation Code section 6041. 

(4) “Marketplace facilitator” means and includes any person that would be so defined by 

Revenue and Taxation Code section 6041. 

(5) “Marketplace seller” means and includes any person that would be so defined by Revenue 

and Taxation Code section 6041. 

(6) “Retailer engaged in business in this state” means and includes any person who would be 

so defined by Revenue and Taxation Code section 6203 if the person were a retailer. 

(7) “True retailer” means and includes any retailer who is not a retailer engaged in business 

in this state and who makes a sale of tangible personal property to a consumer in California. 

 

(b) GENERAL. A drop shipment generally involves two separate sales. The true retailer 

contracts to sell tangible personal property to a consumer. The true retailer then contracts to 

purchase that property from a supplier and instructs that supplier to ship the property directly to 

the consumer. The supplier is a drop shipper. A drop shipper that is a retailer engaged in business 

in this state is reclassified as the retailer and is liable for tax as provided in this regulation. When 

more than two separate sales are involved, the person liable for the applicable tax as the drop 

shipper is the first person who is a retailer engaged in business in this state in the series of 

transactions beginning with the purchase by the true retailer. 
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(c) MARKETPLACE SALES. A marketplace facilitator that is registered with the Department 

or required to register with the Department for a seller’s permit or Certificate of Registration – 

Use Tax and facilitates a retail sale of tangible personal property by a marketplace seller on or 

after October 1, 2019, is the retailer selling or making the sale of the tangible personal property 

sold through its marketplace under Revenue and Taxation Code section 6043. When a 

marketplace facilitator is the retailer for a retail sale of tangible personal property to a California 

consumer by a marketplace seller under Revenue and Taxation Code section 6043, the 

marketplace facilitator is not a true retailer, and if the marketplace seller contracts to purchase 

the property from a supplier and instructs the supplier to deliver the property directly to the 

consumer, the supplier is not a drop shipper. See Regulation 1684.5, Marketplace Sales, for more 

information about how to determine who the retailer is for purposes of a marketplace sale.  

  

(dc) APPLICATION OF TAX. 

(1) Unless the sale to the California consumer and the use by the California consumer are 

exempt from sales and use tax as otherwise provided in the Sales and Use Tax Law, a drop 

shipper must report and pay tax measured by the retail selling price of the property paid by 

the California consumer to the true retailer. 

(2) Except as provided in subdivisions (dc)(3) and (d)(4) of this regulation, for reporting 

periods commencing on or after January 1, 2001, a the drop shipper may calculate the retail 

selling price of its drop shipments of property based on its selling price of the property to the 

true retailer plus a mark-up of 10 percent (10%). A drop shipper may use a mark-up 

percentage lower than 10 percent if the drop shipper can document that the lower mark-up 

percentage accurately reflects the retail selling price charged by the true retailer to the 

California consumer. 

If a mark-up percentage lower than 10 percent is developed in an audit of the drop shipper, 

the drop shipper may use that percentage for the subsequent reporting periods provided the 

drop shipper has not had a significant change in business operations. Provided there is no 

significant change in business operations, if a later audit develops a higher percentage, the 

Board Department would not assess additional tax based on that newly computed mark-up 

percentage. However, for subsequent reporting periods, the lower mark-up from the previous 

audit cannot be used, and the drop shipper must instead use the higher percentage developed 

in the most recent audit or 10 percent, whichever is lower.  

(3) For reporting periods commencing on or after July 1, 2021, if a drop shipper does not 

know the retail selling price the true retailer charged the California consumer, the drop 

shipper may calculate the retail selling price of its drop shipments of property based on its 
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selling price of the property to the true retailer plus a mark-up of 10 percent (10%). A drop 

shipper may use a mark-up percentage lower than 10 percent if the drop shipper can 

document that the lower mark-up percentage accurately reflects the retail selling price 

charged by the true retailer to the California consumer. 

If a mark-up percentage lower than 10 percent is developed in an audit of the drop shipper, 

the drop shipper may use that percentage for the subsequent reporting periods provided the 

drop shipper has not had a significant change in business operations. Provided there is no 

significant change in business operations, if a later audit develops a higher percentage, the 

Department would not assess additional tax based on that newly computed mark-up 

percentage. However, for subsequent reporting periods, the lower mark-up from the previous 

audit cannot be used, and the drop shipper must instead use the higher percentage developed 

in the most recent audit or 10 percent, whichever is lower. If the drop shipper knows the 

retail selling price the true retailer charged to the consumer, the drop shipper must calculate, 

report, and pay the tax based upon the actual retail selling price. 

 

(43) The procedures set forth in subdivisions (dc)(2) and (d)(3) of this regulation do not 

apply to drop shipments of vehicles, vessels, and aircraft (also known as “courtesy 

deliveries”). For purposes of this regulation, “vehicle,” “vessel,” and “aircraft” are defined in 

Sections 6272, 6273, and 6274 of the Revenue and Taxation Code, respectively. 

  

(ed) EXAMPLES. 

(1) ABC Co. is not a retailer engaged in business in this state. It contracts to sell tangible 

personal property to a California consumer. ABC Co. then contracts with XYZ Inc. to 

purchase the tangible personal property. ABC Co. instructs XYZ Inc. to ship the property 

directly to the California consumer. XYZ Inc. is a retailer engaged in business in this state. 

XYZ Inc. is the drop shipper liable for the applicable tax as the retailer. 

(2) ABC Co. is not a retailer engaged in business in this state. It contracts to sell tangible 

personal property to a California consumer. ABC Co. then contracts with XYZ Inc. to 

purchase the tangible personal property. ABC Co. instructs XYZ Inc. to ship the property 

directly to the California consumer. XYZ Inc. is a retailer engaged in business in California. 

XYZ Inc. then contracts with Supplies Corp. to purchase the tangible personal property, and 

instructs Supplies Corp. to ship the property directly to the California consumer. Whether or 

not Supplies Corp. is a retailer engaged in business in this state, XYZ Inc. is the drop shipper 

liable for the applicable tax as the retailer. 
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(3) ABC Co. is not a retailer engaged in business in this state. It contracts to sell tangible 

personal property to a California consumer. ABC Co. then contracts with XYZ Inc. to 

purchase the tangible personal property. ABC Co. instructs XYZ Inc. to ship the property 

directly to the California consumer. XYZ Inc. is not a retailer engaged in business in this 

state. XYZ Inc. then contracts with Supplies Corp. to purchase the tangible personal 

property, and instructs Supplies Corp. to ship the property directly to the California 

consumer. Supplies Corp. is a retailer engaged in business in this state. Supplies Corp. is the 

drop shipper liable for the applicable tax as the retailer. 

(4) Dropshipper Company is a drop shipper of tangible personal property to California 

consumers on behalf of retailers who are not retailers engaged in business in this state. 

During its reporting period commencing on July 1, 2021, Dropshipper Company makes drop 

shipments, but does not know the retail selling prices the true retailers charged to the 

consumers and uses a mark-up percentage to determine the tax due. During its last audit, the 

Board Department developed and applied a mark-up of 8½ percent. During the current audit, 

the Board Department develops a mark-up of 11 percent. The Board Department will apply a 

mark-up of 8½ percent in the current audit provided there was no significant change in 

Dropshipper Company's business operations between the prior audit period and the current 

audit period. If there was a significant change in business operations, the Board Department 

will apply a mark-up percentage of 10 percent in the current audit. For periods after the 

current audit period, Dropshipper Company must use a 10 percent mark-up percentage. 

(5) In the previous example, Dropshipper Company sold only computer hardware furniture 

during the period covered by the prior audit, but in the period covered by the current audit, it 

also made considerable sales of computer softwareappliances. Since there was a significant 

change in Dropshipper Company's business operations after the prior audit period, the mark-

up of 8½ percent developed during that audit does not apply. The Board Department will 

apply a mark-up of 10 percent (because it is lower than the 11 percent mark-up developed 

during the audit). 

(6) ABC Co. is a marketplace seller and not a retailer engaged in business in this state. On 

December 1, 2019, a marketplace facilitator that is registered or required to be registered 

with the Department for a seller’s permit or Certificate of Registration – Use Tax facilitates a 

sale of tangible personal property to a California consumer by ABC Co. through its online 

marketplace. ABC Co. then contracts with XYZ Inc. to purchase the tangible personal 

property and instructs XYZ Inc. to ship the property directly to the California consumer. 

XYZ Inc. is not a drop shipper liable for the applicable tax as the retailer. 

(fe) BURDEN OF PROOF. 
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(1) An owner or former owner of tangible personal property, or a factor or agent of that owner or 

former owner, who, upon the instructions of that person's customer, delivers property to a person 

in California consumer is presumed to be a drop shipper liable for the applicable tax as the 

retailer.  

(1) A person may overcome theis presumption by accepting a timely resale certificate in 

good faith from that person's customer that includes contains all the essential elements as 

provided by Regulation 1668, Sales for Resale, including:a valid California seller's permit 

number. The acceptance of a resale certificate that does not include a valid California seller's 

permit number will not overcome the presumption. 

(A) The customer’s valid California seller’s permit number; or 

(B) An explanation as to the reason why the customer is not required to hold a California 

seller’s permit, and: 

1. A statement that the customer is registered with the Department for a Certificate of 

Registration – Use Tax and the customer’s valid account number; or 

2. A statement that the customer is a marketplace seller and purchasing the property 

pursuant to a sale facilitated by a registered marketplace facilitator that is the retailer 

for purposes of the sale, and the marketplace facilitator’s name and valid seller’s 

permit number or account number. 

 (2) A person who does not timely obtain a resale certificate from the person’s customer that 

satisfies the requirements of subdivision (f)(1) may overcome the presumption by 

establishing that the person’s customer was a retailer engaged in business in this state at the 

time of the sale or the person’s customer was a marketplace seller and purchased the property 

pursuant to its sale facilitated by a marketplace facilitator that was the retailer for purposes of 

the sale. 

(32) A person otherwise qualifying as a drop shipper under this regulation can also overcome 

the presumption that the delivery is to a consumer by accepting a timely and valid resale 

certificate in good faith that contains all the essential elements as provided by Regulation 

1668 from the person in California to whom the property is delivered. 
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