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Morgan Keegan Fights Off SEC Suit Over ARS Risks 

 

By Ian Thoms 

Law360, New York (June 28, 2011) -- A federal judge in Atlanta nixed a U.S. Securities and Exchange 

Commission lawsuit against Morgan Keegan & Co. Inc. on Tuesday, saying the agency failed to 

adequately support its claim that the financial firm misled investors about the risks of auction rate 

securities. 

 

"The failure to predict the market does not amount to securities fraud," U.S. District Judge William S. 

Duffey Jr. said. 

 

Judge Duffey granted Tennessee-based Morgan Keegan summary judgment on the agency's claims that 

the defendant, a wholly owned subsidiary of Regions Financial Corp., told customers that ARS were safe 

and highly liquid investments similar to money market funds, even while it was well aware that the ARS 

market was deteriorating rapidly. 

 

The judge found that the SEC had neglected to show that the investment firm had implemented a policy 

of misrepresenting the securities, instead relying on the experiences of four individual investors, each of 

whom dealt with different individual brokers. The agency failed to produce evidence suggesting other 

investors had heard the same misrepresentations, he said. 

 

"When different brokers are involved with different investors, each evaluation may yield a different 

conclusion," the order said. "The SEC is attempting to bootstrap the investor-specific impact of the 

misrepresentations alleged by four individual investors as grounds to seek relief for a whole class of 

investors." 

 

The SEC filed its suit in 2009, claiming that Morgan Keegan sold some $925 million in ARS to customers 

between Nov. 1, 2007, and March 20, 2008, without indicating to customers that the investments were 

inherently risky. 
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Morgan Keegan continued to sell ARS even after the financial firm decided to stop supporting the 

market in February 2008, the SEC alleged. 

 

“As a result, numerous customers invested their savings in Morgan Keegan’s ARS with the 

understanding that those funds would be available on a short-term basis. In fact, as a result of Morgan 

Keegan’s conduct, thousands of Morgan Keegan customers were unable to liquidate approximately $1.2 

billion of ARS holdings,” the complaint said. 

 

The $330 billion ARS market went bust in February 2008 amid growing panic over the deepening 

subprime mortgage crisis. Without enough bidders willing to participate in periodic auctions, many who 

bought ARS were left holding financial instruments they were unable to sell. 

 

The SEC claimed that Morgan Keegan’s actions violated federal securities laws and therefore asked the 

court to grant a permanent injunction against the firm regarding future violations, disgorgement of ill-

gotten gains with prejudgment interest, imposition of civil penalties and an order requiring Morgan 

Keegan to buy back ARS sold to customers who were misled. 

 

Morgan Keegan is represented by John Shin and Michele A. Coffey of Morgan Lewis & Bockius LLP and 

Peter J. Anderson, Aaron Stephenson Furniss and Amelia Toy Rudolph of Sutherland Asbill & Brennan 

LLP. 

 

The case is Securities and Exchange Commission v. Morgan Keegan & Co. Inc., case number 1:09-cv-

01965, in the U.S. District Court for the Northern District of Georgia. 

 

--Additional reporting by Jacqueline Bell. Editing by Elizabeth Bowen.  

 

All Content © 2003-2011, Portfolio Media, Inc. 


