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I. Introduction

While modular construction in the United States can trace its
roots back to the early 1900s, when companies like Sears Roebuck
sold prefabricated houses in mail-order kits, there has not been a
steady increase in its domestic use.1 Recently, however, the U.S.
construction market has followed its international counterparts
in exploring markets beyond the manufactured home. Healthcare
and education have seen exceptional cost bene�ts and e�ciency,
while bolder initiatives have been undertaken in large-scale resi-
dential buildings, such as the now-stalled 32-story B2 Project in
Atlantic Yards. Modular construction is not limited to large resi-
dential or commercial construction, as industrial projects also are
built using pre-fabricated modules.

The construction of the B2 tower, the �rst residential compo-
nent in the Brooklyn Atlantic Yards Project, began with great
enthusiasm. Developer Forest City Ratner was working with
FCS Modular LLC + Skanska to create a 32-story building
comprised of stacked modular apartments. Although it now is
mired in litigation, it was conceived to be the tallest modular
building in the United States.2 The Broad Group is attempting to
build the world's tallest building entirely out of prefabricated
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modules. The 202-story Sky City project would contain 4,450
apartments for 30,000 residents and supposedly will be completed
on a 120-day schedule.3

A notable project using modular construction technology in the
power sector is Georgia Power Company's massive Plant Vogtle
nuclear power plant in Georgia. Here, critical pieces of the proj-
ect are prefabricated modules, including an 180,000 pound steel
structure that was recently hoisted into place on Unit 3.4 While
this project is the subject of regular press reports about delays,
cost overruns and litigation, and Georgia Power stated that its
contractor “has recognized the existence of challenges to several
long-term activities, including fabrication, assembly and installa-
tion of structural modules and shield building modules,” it also
states that “[w]e believe the project remains overwhelmingly pos-
itive and represents the most economic energy option for custom-
ers over the next 60 years.”5

Whether driven by ambition or practical considerations, and
despite the B2 and Plant Vogtle project woes, modular construc-
tion quite literally is on the rise. It is crucial to understand the
characteristics and uses which set modular building apart from
traditional construction methods, as well as the regulatory and
legal implications of choosing a modular approach. This article
will discuss the bene�ts of modular construction, arising issues
from its treatment under current building codes, and the unique
safety challenges it presents. Further, because courts may elect
to treat modules manufactured and procured for construction as
both “goods” and “products,” we also address Uniform Commercial
Code and products liability doctrines in this innovative construc-
tion process. Modular issues relating to insurance, lien and
prompt payment statutes, statutes of limitation and statutes of
repose, are also considered.
II. Issues Unique to Modular Construction

A. Bene�ts of Modular v. Traditional Construction
The construction industry remains under substantial pressure

to produce facilities and structures better, faster and cheaper.
Among the potential advantages to modular construction are, ac-
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cording to many, increased quality control, shortened schedule,
labor savings, cost savings, and improved site safety, all in the
context of o�ering a “leaner” and “greener” build.

1. Increased Quality Control
In a traditional build, most construction activity occurs at the

site. With a modular build, up to 90% of the work is completed in
a factory and delivered to the site.6 Constructing the building in
a controlled environment allows, in theory, for increased quality
assurance and quality control measures. For example, an initial
module—whether it be a hospital room, apartment unit, indus-
trial component or classroom—can be constructed within the �rst
few weeks after contract award, allowing for immediate correc-
tion of any defects before the module is replicated and permitting
future modules to be manufactured error-free.7 In fact, proponents
argue that modules can be designed and built according to the
same—or stricter—codes and standards due to the controlled
environment within a factory.8

2. Shortened Schedule
Perhaps the biggest draw to modular construction is the time

savings that proponents say will �ow from performing work
concurrently. While there may be additional time needed in the
design planning stages in modular construction, by the time a
contractor receives its notice to proceed, the traditional construc-
tion schedule, at least on the project site, can be truncated with a
modular build. Concurrency occurs from the outset of building
when site work is being performed simultaneously with construc-
tion of the modules, o�-site. Therefore, by the time the founda-
tion is ready, numerous sections of an industrial facility, portions
of an o�ce building, etc., are already awaiting transport to be im-
mediately put in place. Such a process can see modular buildings
completed 30 to 50% faster than their traditional counterparts.9

In addition to simultaneous building on- and o�-site, and
thereby shortening the schedule, other characteristics of modular

6
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construction also save time. Since the building components—or
modules—are being built o�-site, there is signi�cantly less on-
site staging, such as sca�olding, required. The erection and disas-
sembly of sca�olding thus can be removed from the schedule.
Time is also saved through close trade coordination inherent in
modular building. No longer are multiple trades jockeying for po-
sition and time on the site, impacting the schedule. Rather, by
the extensive use of a Building Information Model (BIM) during
the design phase, the trades can be placed into collaborative
teams for module construction at the factory, reducing delays
(and claims) due to work sequencing issues.10 (Construction
professionals emphasize, however, that it is sometimes challeng-
ing to get crews that traditionally work separately in the �eld to
work together in close coordination in a factory—it is often hard
to learn new ways.) Finally, one of the biggest schedule contingen-
cies—weather delays—can be largely eliminated by building
indoors.

While modular construction can shorten the duration of
construction activity on site, some experienced with this approach
question whether the overall project duration—from conception
to completion—is actually shortened. The design phase, as
indicated above, often lengthens, so that detailed design can be
done to make sure sophisticated modules �t well, in every rea-
sonable detail, with on-site structures and utilities.

3. Labor Savings
On many construction projects, there can be crowding when

the number of workers on-site peaks. On a major job, this could
mean having 1,000 workers on-site at the same time, with the
distinct possibility of ine�ciencies due to trade stacking, delays
caused by work sequence issues, and an increased chance of
safety incidents. Using modular construction, general contractors
have reduced this manpower peak signi�cantly. For example,
during the build of the Miami Valley Hospital Heart and Ortho-
pedic Center in Dayton, Ohio in 2010, Skanska o�cials report-
edly projected a peak workforce of 700 workers. Through the use
of o�-site fabrication, however, the actual workforce on-site came
in at less than half of that estimate.11 Similarly, with the build of
the Texas Health Harris Methodist Hospital—an 188,000 square

10
Barbara Horwitz-Bennett, Modular Construction Delivers Flexibility To

Healthcare, Healthcare Design Magazine, January 6, 2014, available at http://w
ww.healthcaredesignmagazine.com/article/Modular-Construction-Delivers-Flexi
bility-Healthcare.

11
MHC Report at 25; Horwitz-Bennet, supra note 6.
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foot structure in Fort Worth, Texas—project management
reported a 30% decrease in labor costs using prefabrication shops
to manufacture the complex headwalls, patient bathrooms, and
portions of the HVAC and plumbing systems. This cost savings
was a direct result of reducing the estimated manpower peak by
20%.12

Not only may modular construction reduce the overall work-
force, but savings also occur using “shop” instead of “�eld” labor.
In 2013, FMI conducted a Prefabrication and Modularization in
Construction Survey that found 67% of respondents reporting
that the lower hourly rates for o�-site labor contributed to a
reduced overall project cost.13 In markets with traditionally
higher labor costs, completing the majority of the build o�-site
can be exceptionally alluring. Similarly, if �nding an adequate
supply of quali�ed local labor becomes an issue, prefabrication
can minimize the problem. According to FMI's 2013 Survey, many
of the respondents listed craft/labor shortages as one of the big-
gest drivers behind the increase in using prefabrication services.14

Skilled labor shortages are an increasingly serious issue recently
highlighted when an inadequate supply of quali�ed welders in
the New York area led contractors to bring in robots to facilitate
the installation of the piles on the Tappan Zee Bridge $3.9-billion
project.15

Regardless of the impetus for turning to modular construc-
tion—whether it lies in seeking a reduced labor rate, overall
labor hour savings, or as a solution to a quali�ed worker short-
age—the use of non-union labor is causing a stir in some of
construction's largest markets. Potential issues with union/non-
union and skilled/unskilled labor were consistently identi�ed as a
major hurdle in the use of prefabrication, according to FMI's
2013 Survey's respondents.16 In fact, there was such unrest in the
use of unskilled labor in the Brooklyn Atlantic Yard Project that
a lawsuit was �led in late 2013 by the Mechanical Contractors

12
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Association and Plumbing Foundation of New York City regard-
ing unlicensed workers employed at the prefabrication site.17

Treatment of modular construction projects under building codes
and this legal challenge in particular, is discussed in more detail
below in Section II.B.

While proponents stress that the overall cost of labor can be
decreased on modular projects, many experienced in this method
insist that design costs, at the front end of a project, go up to ac-
commodate the more detailed design of various components.
Thus, some question whether modular construction, on balance,
saves money. Further, the increased design costs, incurred earlier
in a project, change a project's �nancing requirements, making
larger in�ows of cash necessary during the design phase and
smaller in�ows during the construction phase.

Shipping fewer but larger loads of assembled modules also may
cost more than shipping more, but smaller, loads of unassembled
materials.

4. Site Safety
Given that the majority of a modular build occurs o�-site, it

theoretically follows that the number of on-site safety incidents
drops signi�cantly. Less daily activity on the site—fewer trucks
entering/leaving, fewer on-site labor hours—means fewer op-
portunities for an accident. In addition to the lessened site activ-
ity, the remaining site work is inherently safer. Less work is
done on sca�olding or ladders; and far fewer trades are working
concurrently in the same con�ned spaces on-site. Further, BIM—
the same technology that allows a team to map out prefabrica-
tion tasks with exactitude so that various trades can work closely
together—also can be employed to analyze and optimize safety
on-site. Recent developments in 4D BIM software have allowed
companies to crosscheck various safety code and regulation
requirements against the project model, �agging potential compli-
ance issues or hazardous environments, such as two crews work-
ing on top of each other.18

17
Notice of Petition Pursuant to Article 78, Mechanical Contractors Ass'n of

N.Y., Inc. & The Plumbing Found. City of N.Y. v. N.Y.C. Dep't of Bldg., No.
13100993 (N.Y. Sup. Ct. July 9, 2013) [hereinafter Article 78 Petition].

18
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projects”, Engineering News Record, June 2, 2014.
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All in all, a large percentage of contractors report that by using
modular construction, site safety has increased.19 Some, however,
report more site safety issues with the use of prefabrication.
Such reports usually are tied to incidents with the installation of
the modules at the site—a process that requires a careful ap-
proach due to the vast size and weight of the prefabricated pieces
being assembled by crane.20 While there may be fewer safety
incidents on site (e.g., when A working above B drops a tool, or A
falls o� a ladder), when there is an accident on site, it may be
more dramatic (e.g., when a heavy module, of an unusual shape,
is dropped by a crane during a complicated pick).

5. Sustainability
Sustainable construction and achieving LEED certi�cation are

increasingly desirable in today's market—and occasionally
mandated by owners. Proponents insist that modular building
methods are an ideal way to build greener. The o�-site work
lends itself to a signi�cant reduction in material waste and the
ability to recycle scrap during fabrication. Additionally, with the
majority of work being done in a factory or warehouse, there is
less noise and disturbance at the site. Finally, the modules
themselves can be disassembled, refurbished, and reallocated, if
desired. It is not yet clear whether emissions generated when
transporting materials to the site would be decreased or
increased—there are theoretically fewer shipments to a modular
project, but the shipments that arrive are typically larger.

Using prefabrication to construct the Fort Sam Houston Medi-
cal Education and Training Complex Barracks project was report-
edly a natural �t. The project not only had a tight 42-month
schedule and budget constraints, but it carried the Army Corps
of Engineers' requirement for LEED Silver certi�cation. Com-
pleted in 2011, the project included installing more than one mil-
lion square feet of permanent modular construction. The modules
assisted in achieving high-performance goals for LEED certi�ca-
tion by, among other factors, boasting more airtight roo�ng than
traditional stick-built barracks. Additionally, the recycled-
material content of the products used contributed to the sustain-
able nature of the buildings.21

6. Cost Savings
When McGraw Hill commissioned a survey in 2011 to contrac-

19
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20
MHC Report at 20.

21
MHC Report at 16–17.

Rise of Modular Construction

129© Thomson Reuters E Journal of the ACCL E Vol. 9 No. 1



tors, architects, and engineers, of the 809 respondents, 65%
reported that using modular construction reduced a project
budget by 6% or more.22 In an industry with tight pro�t margins
and increasingly competitive bidding, saving even a small per-
centage makes a large impact. Less costly prefabricated materi-
als, shortened project schedule, reduced overall manpower, less
costly manpower, and recycling materials during construction,
result in an overall cost savings by building modular.

B. Applicability of Building Codes
Proponents of modular construction boast that its prefabri-

cated buildings are a better, safer product, due to the tighter
quality control in a manufacturing facility and adherence to the
general—and mostly stricter—building codes. Some state agen-
cies tasked with building and construction oversight have been
accounting for modular builds for quite some time, while others
have experienced recent problems trying to apply existing code
requirements to modular construction.

To regulate the fast-growing use of modular homes, Florida's
Manufactured Building Act (MBA) dates back to 1979.23 These
statutes add to, not supersede, the Florida Building Code (Code).24

Among other things, the MBA states that the Florida Building
Commission shall adopt within the Code certain inspection
criteria speci�c to prefabricated builds. For example, in addition
to traditional site inspections, the MBA describes inspection
criteria to be implemented at the manufacturing stage. The
requirements include: observation of the �rst assembly from start
to �nish; a continual observation of the manufacturing process
until the quality control program results in buildings or compo-
nents that meet or exceed the standards set out in the Code; and
subsequent inspection of each module at one point in the
manufacturing process.25 These inspections result in the Florida
Building Commission certifying the building or module and ap-
plying to it an insignia re�ecting that fact.26

Such detailed modular construction oversight is not present,
however, in one of the largest construction markets with one of
the most comprehensive building codes in the United States:
New York City. Due to the particular challenges faced when

22
MHC Report at 19.

23
Fla. Stat. § 553.35 (2014).

24
Fla. Stat. § 553.355 (2014).

25
Fla. Stat. § 553.37(1)(c)(1) to (3) (2014).

26
Fla. Stat. § 553.37(3) to (6) (2014).
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building in this crowded metropolis, the City developed its own
building code, in addition to the New York State Code. Despite
this added layer of regulation, the current NYC Building Code
does not include a speci�c section on modular construction.
Recent events, however, have caused the NYC Department of
Buildings (NYC DOB) to interpret the existing code for applica-
tion to modular construction—an undertaking that has received
mixed reviews by members of the industry and spawned at least
one law suit.27

The law suit stems from NYC DOB's Buildings Bulletin 2011-
009, issued in April 2011, whereby the NYC DOB establishes
“temporary guidelines for approval of fabricators.”28 The e�ect of
these guidelines, which treated “manufactured homes” as a type
of material fabrication rather than a building, was to eliminate
the need for licensed plumbers and licensed �re suppression
contractors to perform or oversee the plumbing and �re suppres-
sion work done on a manufactured housing unit, while the module
is under construction o�-site. By eliminating the requirement for
licensed tradesmen to execute or certify this work, the April 2011
Bulletin arguably directly contradicts what is mandated under
the Building Code for traditional stick construction. At least, this
was the chief argument presented by the Mechanical Contractors
Association of New York and the Plumbing Foundation City of
New York when they �led an Article 78 petition29 in the Supreme
Court of New York, seeking relief from the NYC DOB's interpre-
tation of the Building Code.

Although the Court denied the Article 78 petition in December
2013, thereby deferring to the NYC DOB on how it applies and
interprets its Code, the suit did inspire an additional adjustment
by the Department. On January 27, 2014, the NYC DOB issued
yet another bulletin aimed at modular construction. This bulletin
gives owners two options for certifying plumbing, �re suppression
piping, electrical, or oil-burning equipment assemblies within the
modules. They can (1) hire the appropriate New York City

27
The Mech. Contractors Ass'n of New York, Inc. v. New York City Dep't of

Bldgs., Case No. 100993/2013 (N.Y. Sup. Ct. July 9, 2013).
28

Buildings Bulletin, New York City Department of Buildings, 2011-009
(April 14, 2011), available at http://www.nyc.gov/html/dob/downloads/bldgs�bul
letins/bb�2011-009.pdf.

29
Article 78 of New York's Civil Practice Law and Rules provides a mecha-

nism to challenge the actions of an administrative agency as, among other
things, arbitrary and capricious or as an abuse of discretion. It replaces the
relief previously obtained by means of a writ of certiorari, a writ of mandamus,
and a writ of prohibition. CPLR § 7801.
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licensees to oversee and certify the work being performed o�-site,
as is done in the traditional site builds; or (2) hire an “in-shop
monitor” that is acceptable to the Department, who will act in a
similar fashion to the licensee and certify that the modular units
are constructed in compliance with the Code.30

This recent litigation exposes the di�cult balance between cut-
ting labor costs and working with trade unions. Where, for
example, do the professional tradesmen �t in the modular
scheme? This is especially troubling to union workers and
similarly licensed individuals who are accustomed to bringing
their specialized knowledge to a site and performing separately
and apart from other trades. In a modular build, the emphasis is
on collaboration and cross-training workers to perform a number
of tasks, such as installing plumbing, electrical, and �re-
suppression piping at one time. As modular builds rise in popular-
ity in traditionally high-cost, heavily unionized markets, more
proceedings like the one in New York can be expected, unless and
until the governing agencies write code regulations speci�cally
addressing modular construction.

C. Safety Concerns in Modular Construction and
OSHA Oversight
From the outset, it appears that any method that allows for 60,

70 or 80 percent of a large build to be performed in a factory, on
the ground level, without weather concerns intrinsically would be
safer for trade workers. This is especially true when such a
method is being used on a large industrial facility or high-rise
project. As with all construction, however, there are safety
concerns to consider in modular builds. In fact, prefabrication
techniques add more dimensions to consider—not only must at-
tention be paid to the traditional safety of the site, but precau-
tions must be taken in the factory, as well as in the transport of
the modules to the site.

Safety concerns for the fabrication process required in modular
construction mirror the same concerns inherent in the manufac-
turing process whenever factory workers assemble components.
While these potential hazards exist in a number of factory-related
workspaces, it is important to understand how they may arise
from various trades working on and within a single module.
Recognizing this, in 2004, the Occupational Safety and Health
Administration (“OSHA”) and the Modular Building Institute

30
Buildings Bulletin, New York City Department of Buildings, 2014-003

(January 27, 2014), available at http://www.nyc.gov/html/dob/downloads/bldgs�
bulletins/bb�2014-003.pdf.
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(“MBI”) signed a formal Alliance to further the safety and health
of workers in the commercial modular building industry.31 One of
the primary goals of the Alliance was to facilitate the delivery of
OSHA's 10-hour Small Contractor and Construction courses to
members of the MBI. Initially, the Alliance was primarily
concerned with safety issues involving material handling, fall
protection, and trenching and excavation; however, in later years,
the Alliance revamped its training to include a focus on con�ned
spaces and Personal Protective Equipment (PPE).

Safety hazards associated with working in con�ned spaces are
traditionally covered by OSHA regulations that must considered
when developing a prefabrication process for modules.32 A
“con�ned” work space, under OSHA, means that the activities of
the employees who enter into, work in, or exit are hindered.33

These workers may face increased exposure to physical injury
from entrapment, engulfment, or hazardous atmospheric
conditions. Additionally, the space itself may pose an entrapment
hazard, limit access, or restrict air�ow. If building the modules
presents a situation that amounts to a “con�ned space” under
OSHA regulations, then employers need to comply with the ap-
propriate permitting procedures, as well as set up adequate train-
ing programs and facilities to control the hazards. If the hazards
can be successfully eliminated or drastically reduced, then an
employer may be able to avoid such OSHA permitting.34

In addition to addressing safety concerns in the factory,
modular builds require attention to potential hazards from
transporting the large, heavy modules to the site and lifting them
into place on the structure. Transportation was identi�ed by
respondents to FMI's 2013 Survey as being one of the hurdles to
increasing the use of modular construction.35 Ideally, the factory
would be close to the structure; such is the case with the B2 Proj-
ect, which utilizes the adjacent Brooklyn Navy Yard for
fabrication. If, however, large modules must be transported a
great distance, then consideration must be paid to state and

31
Press Release, OSHA, OSHA Aligns with the Modular Building Institute

(July 28, 2004), available at https://www.osha.gov/pls/oshaweb/owadisp.show�d
ocument?p�table=NEWS�RELEASES&p�id=10959.

32
https://www.osha.gov/Publications/osha3138.html.

33
See 29 C.F.R. 1910.146.

34
29 C.F.R. 1910.146(c)(7).

35
FMI Report, at 23, 27.
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federal highway regulations when designing the size of the
modules.36

Once the modules get to the site, another OSHA concern is
triggered: cranes and derricks. Cranes and derricks recently have
been the subject of a number of OSHA regulatory measures that
will impact modular construction. A currently proposed OSHA
regulation mandates that construction crane operators receive
appropriate certi�cation by November 10, 2014.37 It appears,
however, that enforcement of this standard maybe postponed by
as much as three years. This delay is under consideration after
numerous comments were received from the construction com-
munity that largely rejected the current regulation, which
requires certi�cation on both the type and the capacity of the
equipment. Critics argue that the Cranes and Derricks Rulemak-
ing Advisory Committee (C-DAC), which was formed in 2003 to
assist in drafting the new regulations, did not intend to make
capacity a requirement for the certi�cation.

Crane capacity is vital in designing modular construction
projects. It is irrelevant how much time and money is saved by
constructing modules in the factory if the resulting product can-
not be safely and e�ectively lifted into place by a crane. For the
B2 Project at Atlantic Yards, the tower crane's maximum capa-
city of 26.5 tons was taken into account when designing the
modules, the heaviest of which is 24 tons.38 If OSHA's proposed
certi�cation for crane operators stands as written, then contrac-
tors will need to ensure that not only are the modules designed to
be within the crane's capacity, but that a properly certi�ed worker
is operating the crane. One can imagine project delays if the ap-
propriate certi�cation is not received.
III. Role of Traditional Legal Doctrines in The Modular
Build

Most courts consider construction agreements to be contracts
for services. The owner hires a contractor to build the project at
the site. However, modular builds allow for the majority of
construction to proceed in a factory. In the instances where pre-
fabricated components or the modules themselves are procured

36
David Farnsworth, “Engineering the Factory-Built Tower,” Arup Connect,

July 11, 2014, available at http://www.arupconnect.com/2014/07/11/engineering-
the-factory-built-tower/.

37
Je�ery Clark, Scott Prill, and Carolyn Sullivan, “Be Aware of What's on

OSHA's Radar,” The Daily Reporter, July 30, 2014, available at http://dailyrepo
rter.com/2014/07/30/be-aware-of-whats-on-oshas-radar/.

38
Farnsworth, supra note 28.
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from third-parties, a contract for goods—not services—may be in
play, potentially involving the Uniform Commercial Code (“UCC”)
and product liability concerns.

A. Modular Construction and the Uniform Commercial
Code
Historically, disputes between contractor and subcontractor

have been governed by statutory or common law outside the UCC.
The rise of modular construction, however, brings with it the
very real possibility that provisions of the UCC, or each states'
version of it, will play a role. This is especially true if an owner
or the contractor does not have its own internal fabrication facil-
ity, and components to construct the modules, or the very modules
themselves, come from a third-party. In those instances, the body
of construction law governing traditional stick-built projects, so
familiar to experienced construction attorneys, may take a back
seat to the UCC. Discussed in this Section are certain UCC pro-
visions that may be of particular interest to the construction at-
torney, including the “Battle of the Forms,” warranties, security
interests, performance, risk of loss, remedies, and damages. We
describe the language and e�ect of the UCC provisions applied in
the absence of agreement, with a reminder that parties can (and
often should) contract around any, or all, of the UCC's provisions.

1. Contracts in a Modular Build: Goods or Services?
Article 2 of the UCC, with its comprehensive treatment of

contract formation, interpretation, and enforcement, applies only
to “transactions in goods.”39 The UCC de�nes “goods” as “all
things (including speci�cally manufactured goods) which are mov-
able at the time of identi�cation to the contract for sale . . .,”40 or
more generally, things that are movable at the time of sale. The
UCC does not apply to contracts that are purely for services.

A modular construction transaction between a general contrac-
tor and a subcontractor or supplier may combine both goods and
services, begging the question whether the UCC or statutes and
common law outside the UCC govern. Most courts apply the
“predominant factor” test to determine which aspect of the
contract, the provision of goods or the provision of services, is
more important to the overall transaction.41 If the hybrid transac-
tion predominantly involves the sale of goods, then the UCC ap-

39
U.C.C. § 2-102 (2013).

40
U.C.C. § 2-105 (2013).

41
See e.g. Bonebrake v. Cox, 499 F.2d 951, 960, 14 U.C.C. Rep. Serv. 1318

(8th Cir. 1974).
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plies to the entire transaction. If the sale of goods is merely ancil-
lary to the provision of a service, the UCC does not govern any
portion of the transaction.42 To date, the majority of courts have
found traditional stick-built construction contracts to be primar-
ily for services, and thus have decided the UCC does not apply.43

Modular construction, however, has the potential to shift the
predominant nature of a transaction from the act of erecting a
building (a service) to providing discrete, individual components
of a building (sale of goods).

No court decisions have been found stating whether the UCC
applies to modular construction transactions, but prior treatment

The test for inclusion or exclusion is not whether they are mixed, but, granting that
they are mixed, whether their predominant factor, their thrust, their purpose, reason-
ably stated, is the rendition of service, with goods incidentally involved (e.g., contract
with artist for painting) or is a transaction of sale, with labor incidentally involved
(e.g., installation of a water heater in a bathroom).

See also, De Filippo v. Ford Motor Co., 516 F.2d 1313, 1975-1 Trade Cas. (CCH)
¶ 60319, 16 U.C.C. Rep. Serv. 1199 (3d Cir. 1975); J. Lee Gregory, Inc. v.
Scandinavian House, L.P., 209 Ga. App. 285, 433 S.E.2d 687, 23 U.C.C. Rep.
Serv. 2d 373 (1993); Laing Logging, Inc. v. International Paper Co., 228 A.D.2d
843, 644 N.Y.S.2d 91, 32 U.C.C. Rep. Serv. 2d 1087 (3d Dep't 1996).

42
Some courts have separated hybrid transactions into their component

parts and apply the UCC only to the contract provisions dealing with goods. See
e.g. Foster v. Colorado Radio Corp., 381 F.2d 222, 4 U.C.C. Rep. Serv. 446 (10th
Cir. 1967); Stephenson v. Frazier, 399 N.E.2d 794, 28 U.C.C. Rep. Serv. 12 (Ind.
Ct. App. 1980) (applying UCC to sale of modular home but not to the construc-
tion of the foundation and installation of septic system). Bifurcating contracts,
however, is the minority approach. Most courts either apply the UCC to the en-
tirety of the transaction, or to none of it. James J. White, Robert S. Summers &
Robert A. Hillman, 1 Uniform Commercial Code: Practitioner Treatise Series
§ 10:3 (6th ed. 2012).

43
See e.g., Geelan Mechanical Corp. v. Dember Const. Corp., 97 A.D.2d 810,

811, 468 N.Y.S.2d 680, 37 U.C.C. Rep. Serv. 1458 (2d Dep't 1983) (holding “the
provisions of the Uniform Commercial Code should not be held to govern this
standard form construction subcontract”); Lincoln Pulp & Paper Co., Inc. v.
Dravo Corp., 436 F. Supp. 262, 275, 22 U.C.C. Rep. Serv. 407 (D. Me. 1977)
(�nding engineering and construction contract to involve predominantly the
rendition of services, not the sale of goods); Boddie v. Litton Unit Handling
Systems, a Div. of Litton Systems, Inc., 118 Ill. App. 3d 520, 74 Ill. Dec. 112,
455 N.E.2d 142, 37 U.C.C. Rep. Serv. 1116 (1st Dist. 1983) (construction of
postal facility); Chlan v. KDI Sylvan Pools, Inc., 53 Md. App. 236, 452 A.2d
1259, 35 U.C.C. Rep. Serv. 37 (1982) (poured concreted pool); Cacace v. Morcaldi,
37 Conn. Supp. 735, 435 A.2d 1035, 32 U.C.C. Rep. Serv. 404 (Super. Ct. Appel-
late Sess. 1981) (chimney permanently a�xed to house); Jones & Laughlin
Steel Corp. v. Johns-Manville Sales Corp., 453 F. Supp. 527, 26 U.C.C. Rep.
Serv. 32 (W.D. Pa. 1978), judgment a�'d in part, rev'd in part on other grounds,
626 F.2d 280, 29 U.C.C. Rep. Serv. 1184 (3d Cir. 1980) (construction of roof).
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of mobile homes,44 modular homes,45 and prefabricated buildings46

provides some evidence that the UCC may play a larger role in
the future of modular construction. For example, the Supreme
Court of Utah recognizes the “general principle that modular
homes are ‘goods’ under the UCC, until a�xed to real property
. . ..”47 In Bohne, the Utah court recognized that the UCC applies
to a transaction where the seller assembled modular homes on
his property and transported the homes to the buyer's property.
The seller did not “perform any excavation, foundation, or utili-
ties work, nor [did] he bear any responsibility for the installation
of the homes.”48 It is conceivable that the UCC could be applicable
to large-scale modular construction projects where individual
units of a larger industrial plant or building are constructed
remotely and transported to the �nal construction site to be
installed, piecemeal, into the frame for the plant or building.49

2. Battle of the Forms: Unintentional Application of
UCC Provisions

The UCC, and speci�cally Article 2, was designed to facilitate
greater commerce by making it easier for parties to form contracts
in a mass-market economy. Under the common-law's “mirror im-

44
Jones v. Abriani, 169 Ind. App. 556, 350 N.E.2d 635, 19 U.C.C. Rep. Serv.

1102 (1976); Nobility Homes of Texas, Inc. v. Shivers, 557 S.W.2d 77, 22 U.C.C.
Rep. Serv. 621 (Tex. 1977); Hensley v. Ray's Motor Co. of Forest City, Inc., 158
N.C. App. 261, 580 S.E.2d 721, 50 U.C.C. Rep. Serv. 2d 695 (2003); Williams v.
Smith, 2009 Mass. App. Div. 69, 68 U.C.C. Rep. Serv. 2d 631 (2009).

45
Fuqua Homes, Inc. v. Evanston Bldg. & Loan Co., 52 Ohio App. 2d 399, 6

Ohio Op. 3d 440, 370 N.E.2d 780, 23 U.C.C. Rep. Serv. 19 (1st Dist. Hamilton
County 1977); Little v. Grizzly Mfg., 195 Mont. 419, 636 P.2d 839, 32 U.C.C.
Rep. Serv. 1087 (1981); Cates v. Morgan Portable Bldg. Corp., 591 F.2d 17, 20,
25 U.C.C. Rep. Serv. 1060 (7th Cir. 1979); Stephenson v. Frazier, 399 N.E.2d
794, 797, 28 U.C.C. Rep. Serv. 12 (Ind. Ct. App. 1980); Joswick v. Chesapeake
Mobile Homes, Inc., 362 Md. 261, 765 A.2d 90, 92, 43 U.C.C. Rep. Serv. 2d 479
(2001); State v. Bohne, 2002 UT 116, 63 P.3d 63, 49 U.C.C. Rep. Serv. 2d 59
(Utah 2002).

46
Gulf Coast Fabricators, Inc. v. Mosley, 439 So. 2d 36, 38, 37 U.C.C. Rep.

Serv. 31 (Ala. 1983).
47

Bohne, 63 P.3d at 65.
48

Bohne, 63 P.3d at 64.
49

Importantly, de�ning the transaction as a “sale of goods” for UCC
purposes does not necessarily a�ect a contractor's or subcontractor's need to
comply with other regulations governing construction services. In Bohne, 63
P.3d 63 (Utah 2002), the Utah Supreme Court de�ned modular homes as “goods”
for UCC purposes, but also de�ned modular homes as “buildings” and a part of
the “construction trade,” as opposed to merely personal property, under Utah's
construction licensing statute.
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age rule,” a contract was only formed when all of the terms in the
o�er were unequivocally and absolutely accepted with no
modi�cations.50 The reality is that many sales contracts are not
carefully negotiated, drafted, or understood by both the buyer
and the seller. That can be a time-consuming process. More often,
the seller will o�er a quote and the buyer will accept by placing
an order, or the buyer will submit a purchase order and the seller
will accept by supplying the goods. The parties may negotiate
and agree upon basic matters such as price and delivery date,
while leaving the remaining details of the transaction, such as
warranties, choice of law and forum selection clauses, arbitration
provisions, or risk of loss, to standardized language in preprinted
forms. Rarely are the parties' standard forms the same.

Rather than preclude a contract when parties fail to have writ-
ten agreement on every term, the UCC determines which party's
terms will prevail in a “battle of the forms.” U.C.C. § 2-207
provides that a party can accept an o�er even if it “states terms
additional to or di�erent from those o�ered or agreed upon . . ..”51

The additional terms become part of the contract unless they
materially alter the contract or the other party objects to the ad-
ditional terms within a reasonable amount of time.52 If the terms
on the competing forms con�ict, they are likely to cancel each
other and not be incorporated into the contract.53 If the parties
proceed to act as if a contract had been formed (i.e. by supplying
and paying for the delivered goods), U.C.C. § 2-207(c) states that
a contract is formed consisting of the terms on which the parties
agree, and if there are any remaining gaps in the contract, the
UCC will supply them.54

Thus, it is entirely possible that the parties will be governed by

50
See Douglas G. Baird & Robert Weisberg, “Rules, Standards, and the

Battle of the Forms: A Reassessment,” 68 Va. L. Rev. 1217, 1231–32 (1982);
John E. Murray, Jr., The De�nitive “Battle of the Forms”: Chaos Revisited, 20
J.L. & Com. 1, 2 (2000).

51
U.C.C. § 2-207(a).

52
U.C.C. § 2-207(b).

53
See e.g., Lea Tai Textile Co., Ltd. v. Manning Fabrics, Inc., 411 F. Supp.

1404, 19 U.C.C. Rep. Serv. 1080 (S.D. N.Y. 1975) (con�icting arbitration terms
cancel each other); S. C. Gray, Inc. v. Ford Motor Co., 92 Mich. App. 789, 286
N.W.2d 34, 29 U.C.C. Rep. Serv. 417 (1979) (con�icting warranty terms cancel
each other); Daitom, Inc. v. Pennwalt Corp., 741 F.2d 1569, 39 U.C.C. Rep.
Serv. 1203 (10th Cir. 1984) (�nding the knock-out rule to be only solution to
con�icting terms as it avoids giving undue advantage to a party based on stra-
tegic timing of form and because forms are rarely read in practice).

54
U.C.C. § 2-207(c); see also Superior Boiler Works, Inc. v. R.J. Sanders,

Inc., 711 A.2d 628, 36 U.C.C. Rep. Serv. 2d 1031 (R.I. 1998).
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default terms to which neither side agreed. For parties wishing
to avoid the UCC, it would be prudent to avoid using standard
purchase orders when procuring components for modular builds.
Instead, parties should spell out all of the terms of the transac-
tion, with an integration clause stating that the signed agree-
ment constitutes the entire contract. This eliminates the risk
surrounding standardized forms and uncertainty about which
terms might be supplied by the UCC.

3. UCC Warranties—Express & Implied
Article 2 of the UCC covers warranties and places certain re-

sponsibilities on sellers. If a seller or manufacturer breaches a
warranty, then of course there has been a breach of the contract
and speci�c damages and remedies may be sought. The construc-
tion practitioner knows that the UCC creates both express and
implied warranties. A review of how those warranties are created
and enforced may be helpful to advising clients during the
negotiation and execution phases of sales agreements for
construction modules.

Express warranties are created when a seller of a good makes
any a�rmation of fact or promise about the good that becomes
part of the reason a buyer purchased the good.55 In essence, an
express warranty is any promise about the quality or features of
the good being sold. These promises can be oral or written, or can
be based on samples or models of the good.56

Implied warranties, by contrast, are created regardless of
whether they are speci�cally mentioned by the seller at the time
of purchase. The UCC creates two types of implied warranties:
(1) a warranty of merchantability57 and (2) a warranty that the
goods are �t for a particular purpose.58

The implied warranty of merchantability is a promise that the
goods shall be merchantable, meaning the goods must “pass
without objection in the trade[,] . . . [be] �t for the ordinary
purposes for which such goods are used[,] . . . [and] run, within
the variations permitted by the agreement, of even kind, quality

55
U.C.C. § 2-313(a) to (b).

56
U.C.C. § 2-313(c) (“Any sample or model which is made part of the basis

of the bargain creates an express warranty that the whole of the goods shall
conform to the sample or model.”).

57
U.C.C. § 2-314.

58
U.C.C. § 2-315.
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and quantity within each unit and among all units involved.”59 A
claim for breach of an implied warranty of merchantability is
similar to a claim brought under the tort doctrine of strict li-
ability; to recover, a buyer need only prove the goods deviated
from the standard of merchantability and that the deviation
injured the buyer.

Most implied merchantability claims—much more likely if the
parties have not e�ectively negotiated contract terms governing
the existence or extent of such warranties when transacting to
buy or sell construction modules—turn on whether the good is
“�t for the ordinary purpose for which such goods are used.”60

(Emphasis added.) Specially manufactured goods, however, have
no ordinary purpose.61 In Binks Manufacturing Company v.
National Presto Industries, Inc., Presto, a manufacturer of electri-
cal appliances, entered into a contract whereby Binks would
“manufacture a custom designed, custom built automatic spray
application and oven curing system intended to apply coatings to
various Presto products.”62 When the system failed to work
properly, Presto sued for breach of the warranty of
merchantability. The court ultimately found that because the
system was complex and custom-built to �t within Presto's facil-
ity, there was no ordinary purpose for a good of this nature and
thus, no implied warranty of merchantability could attach.63 To
the extent that manufacturers construct modules to the exact
speci�cations of a particular facility or design, there may not be
an ordinary purpose for the modules. However, as modular
construction becomes more mainstream and manufacturers �nd
ways to routinize the construction of modules, it is possible that
an “ordinary purpose” will be created for certain construction
modules. For example, if the same modular apartment complex
design is used in various locations around the country, there may
be an “ordinary purpose” for whole-apartment modules.

59
U.C.C. § 2-314.

60
White, Summers & Hillman, supra note 5, at § 10:30.

61
Binks Mfg. Co. v. National Presto Industries, Inc., 709 F.2d 1109, 14 Fed.

R. Evid. Serv. 1705, 37 Fed. R. Serv. 2d 1089, 36 U.C.C. Rep. Serv. 14 (7th Cir.
1983); Price Bros. Co. v. Philadelphia Gear Corp., 649 F.2d 416, 31 U.C.C. Rep.
Serv. 469 (6th Cir. 1981); see also Lakeview Country Club, Inc. v. Superior
Products, 325 Ark. 218, 926 S.W.2d 428, 431, Prod. Liab. Rep. (CCH) P 14682,
32 U.C.C. Rep. Serv. 2d 1107 (1996) (“Without this proof [of the product's
ordinary purpose], we simply cannot determine whether there was any breach
of the warranty of merchantability.”).

62
Binks, 709 F.2d at 1111.

63
Binks, 709 F.2d at 1121–22.
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The warranty of �tness for a particular purpose is likely to be
more relevant in modular construction. The warranty of �tness
for a particular purpose is implied in a contract when, at the
time of sale, the seller knows or has reason to know of the buyer's
particular purpose for purchasing the goods and the “buyer is
relying on the seller's skill and judgment to select or furnish suit-
able goods.”64 One of the critical inquiries is the relative knowl-
edge and skill of the parties. Many courts �nd that “there can be
no justi�able reliance by a buyer possessing equal or superior
knowledge or skill with respect to the product purchased by
him.”65

In the construction context, the party responsible for the design
and speci�cations for the individual modules may be a determin-
ing factor in deciding whether a warranty of �tness for particular
purpose is implied in the contract. If the manufacturer/seller cre-
ates the design of the module to �t the building's overall require-
ments, then there is an argument that the warranty of �tness for
a particular purpose will be implied. An owner or contractor buy-
ing a module designed by a manufacturer for a particular
purpose, one could argue, should be able to rely on the manufac-
turer's design and construction expertise absent contract
language to the contrary. If, on the other hand, the facility owner,
or its engineer or architect, is the mastermind behind the design-
ing and planning phases and the manufacturer merely builds
modules to meet those speci�cations, there is less of a chance the
warranty will be implied into the contract.66 In this latter case, it
may seem harder to argue that the purchaser was relying on the
manufacturer's expertise in designing and fabricating a building
module that is �t for the buyer's particular purpose.

When it comes to warranties, it often happens that what the
UCC giveth, the UCC taketh away. Under UCC 2-316, a seller
may disclaim or negate certain implied warranties. There are
fairly speci�c requirements to disclaim the implied warranty of
merchantability and the implied warranty of particular purpose.67

Those requirements are summarized in the Table below.

64
U.C.C. § 2-315.

65
Swan Island Sheet Metal Works, Inc. v. Troy's Custom Smoking Co., Inc.,

49 Or. App. 469, 619 P.2d 1326, 1329, 30 U.C.C. Rep. Serv. 914 (1980).
66

See e.g., Controltek, Inc. v. Kwikee Enterprises, Inc., 284 Or. 123, 585
P.2d 670, 673, 25 U.C.C. Rep. Serv. 421 (1978) (�nding no warranties attach
when goods are manufactured according to buyer's speci�cations); Sam's Marine
Park Enterprises, Inc. v. Admar Bar & Kitchen Equipment Corp., 103 Misc. 2d
276, 425 N.Y.S.2d 743, 745 (N.Y. City Civ. Ct. 1980).

67
U.C.C. § 2-316.
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Merchantability
Disclaimer

Particular Purpose
Disclaimer

1. Disclaiming lan-
guage must mention
“merchantability”

1. There must be a
writing
2. The writing must
be conspicuous

2. If there is a writ-
ing, it must be con-
spicuous

Both of the implied warranties can be excluded if the seller uses
expressions like “as is,” “with all faults,” or “other language . . .
[that] calls the buyer's attention to the exclusion of warranties
and makes plain that there is no implied warranty,” and the
buyer has had an opportunity to check samples for defects.68 This
is probably most applicable in the so-far rare situation where
modular project A is stopped, and the owner of, or contractor for,
similar modular project B wants to buy the unused modules.

Implied warranties, inferred by the UCC, may become more
common in modular construction. Parties and their counsel
should understand what gives rise to these warranties and, if
they wish to avoid the UCC imposing unexpected contract terms
in a manner they might not desire, negotiate the terms of their
modular procurement contracts fully and carefully, so that the
parties' express agreements cover the existence—or not—of all
warranties. Otherwise, the UCC may �ll in the blanks.

4. UCC Article 9 Security Interests
The UCC also may create new security interests in construc-

tion projects. Traditionally, security interests in construction
projects are based on the lien laws of the state in which the proj-
ect was built. Application of the UCC does not render lien laws
obsolete, but it could add more layers of security interests and
certain timing elements to the enforcement of security interests.

Article 9 of the UCC governs the various security interests that
can arise in sales of goods. To facilitate commerce and the ef-
�cient transfer of goods, the UCC extinguishes certain security
interests that were created by the seller in favor of a lender or
others prior to the sale of goods. “[A] buyer in ordinary course of
business . . . takes free of a security interest created by the

68
U.C.C. § 2-316.
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buyer's seller, even if the security interest is perfected and the
buyer knows of its existence.”69

The central question is who is considered a “buyer in the
ordinary course of business.” The UCC de�nes “buyer in the
ordinary course” to mean “a person that buys goods in good faith,
without knowledge that the sale violates the rights of another
person in the goods, and in the ordinary course from a person
. . . in the business of selling goods of that kind.”70 Generally,
one is considered a buyer in the ordinary course when s/he
purchases goods out of the seller's inventory.71 In the modular
construction context, it would be unusual to fall outside the scope
of the UCC's de�nition of buyer in the ordinary course. While
acquiring goods at a liquidation sale, bulk transfer, or as full or
partial satisfaction of a debt would not be considered a sale in
the ordinary course,72 most other transfers would likely qualify as
sales in the ordinary course, that is, sales out of inventory,
whether the module is specially manufactured or not.

While the UCC's liberal de�nition of buyer in the ordinary

69
U.C.C. § 9-320(a).

70
U.C.C. § 1-201(b)(9). There really is no tension between U.C.C. § 9-320(a)

(previous sentence) and U.C.C. § 1-209(b)(9), as made clear in an Indiana case:
“To the extent ICE argues that there are genuine issues of material fact regard-
ing whether Chrisman and the Aldersons were buyers in the ordinary course of
business because they knew of ICE's interest in the truck, this argument misses
the mark. Comment 3 to Indiana Section 26-1-9.1-320 explains:

Subsection (a) provides that such a buyer takes free of a security interest, even
though perfected, and even though the buyer knows the security interest exists.
Reading the de�nition together with the rule of law results in the buyer's taking free
if the buyer merely knows that a security interest covers the goods but taking subject
if the buyer knows, in addition, that the sale violates a term in an agreement with
the secured party. Thus, for a buyer to take free of a security interest created by the
seller, the buyer may have knowledge that the security interest exists but may not
have knowledge that the sale violates the rights of another person.” Indianapolis Car
Exch., Inc. v. Alderson, 910 N.E.2d 802, 805 (Ind. Ct. App. 2009).

71
Indeed, U.C.C. 9-320(a) applies primarily to collateral in inventory. U.C.C.

§ 9-320(a), cmt. 3. Inventory is de�ned as goods that are (i) leased by a person
as lessor; (ii) held by a person for sale or lease or to be furnished under a
contract of service; (iii) furnished by a person under a contract of service; or (iv)
consists of raw materials, work in process, or materials used or consumed in a
business. U.C.C. § 9-102(48). Modular construction units may well be considered
inventory, at least until they are permanently integrated into the building's
structure. See In re Value Inv. Properties, LLC, 481 B.R. 403, 78 U.C.C. Rep.
Serv. 2d 809 (Bankr. E.D. Tenn. 2012) (explaining di�erence between “inven-
tory” and “�xture” in mobile home context).

72
See U.C.C. § 1-201(9) (A buyer in the ordinary course “does not include a

person that acquires goods in a transfer in bulk or as security for or in total or
partial satisfaction of a money debt.”).
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course makes it unlikely that purchases of modular units will
suddenly be faced with a deluge of unfamiliar and competing se-
curity interests, there is a risk that entities at the beginning of
the supply chain will become additional players in the competi-
tion to perfect their security interest in the completed project.
Article 9 only extinguishes the security interests created by the
buyer's seller, it does not extinguish all security interests created
prior to a buyer's purchase. Any security interests that are cre-
ated by entities other than the buyer's seller would require a
release of the lien at the time of sale.

Consider the following hypothetical:
Coal Mining Company A secures a loan from a bank to fund its
mining operations and secures that debt with an interest in the
coal that it extracts. Due to a variety of economic factors, the min-
ing company sells virtually all of its inventory to its competitor,
Coal Mining Company B. Coal Mining Company B sells coal to a
steel manufacturing company, who uses it to make steel, and in
turn sells its steel to a steel fabrication company. After fabricating
the steel to the exact design speci�cations of its buyers, a modular
unit fabricator purchases the fabricated steel and incorporates it
into its modular units. Once the modular units are �nished, the
modular unit fabricator sells its units to the contractor of a large
commercial building project. Can Coal Mining Company A's bank
assert an action against the contractor to recover the debt owed by
Coal Mining Company A?

Because Coal Mining Company A sold its coal inventory to
Coal Mining Company B through a bulk transfer, Coal Mining
Company B is probably not considered a buyer in the ordinary
course and did not take the coal inventory free and clear of the
bank's security interest in the coal. Moreover, when the steel
manufacturer bought the coal from Coal Mining Company B, it
takes the coal subject to the bank's security interest, because it
was not a security interest created by its seller, Coal Mining
Company B. The bank's security interest then travels with the
coal to each subsequent step in the supply chain in which the
coal is incorporated. It is not hard to imagine a situation where
the contractor of a modular construction project is completely un-
aware of a security interest that was created at the beginning of
the supply chain.

State lien laws deal with similar situations. Most of the state
laws, however, limit the scope of security interests to a relatively
identi�able spot in the supply chain for the construction project.
Traditionally, lien laws allow contractors, subcontractors,
materialmen and laborers for subcontractors to claim a security
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interest in the completed building.73 The UCC expands the uni-
verse of security interests of which contractors should be aware.

The point where construction modules are incorporated into a
structure can be critically important to determining whether an
entity in the supply chain has a UCC security interest in the
modular units. The later stages of modular construction present
a complex intertwining of the UCC with real property law. Once
the modular units are placed into the building they begin to lose
their characteristics of movable “goods” and begin to look more
like real property. What happens to the UCC security interests
once the modular units and all of their component parts become
integrated into the building?

Consider this addition to the previous hypothetical:
The contractor completes construction of a new commercial building
using the modules constructed from steel that was manufactured
using the coal mined by Coal Mining Company A. Can Coal Mining
Company A's bank enforce its security interest in the coal against
the building owner?

The answer to this question turns on how the modules are
de�ned under the UCC. U.C.C. § 9-334 states that “a security
interest . . . may be created in goods that are �xtures or may
continue in goods that become �xtures. A security interest does
not exist . . . in ordinary building materials incorporated into an
improvement on land.” (emphasis added).

At least one court has de�ned ordinary building materials as
follows:

Ordinary building materials are the materials from which houses
[or presumably other structures] are built. They include, for
example, wooden and metal studs, rafters and joists, pipes and duct
work, and nails and screws. Some building materials are pre-
assembled at a factory such as framed doors, windows, stairs, and
roof trusses. Whether the items are assembled onsite at the home
under construction or o�site at a factory, they constitute building
materials. The building materials may be subject to a lien [security
interest] as personal property before they are incorporated into the
structure, but they lose their character as separate chattels once
they are incorporated into the structure.74

Given this analysis, modular units look a lot like the ordinary
building materials used in traditional construction, and it might
seem that no security interest would follow them, as separate,
distinct and identi�able goods, once incorporated in a permanent

73
See e.g. N.Y. Lien Law § 3; O.C.G.A. § 44-14-361.

74
In re Vincent, 468 B.R. 802, 805, 77 U.C.C. Rep. Serv. 2d 128 (Bankr.

E.D. Va. 2012).
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structure. However, other courts have declined to include modules
fabricated for construction within the UCC's de�nition of
“ordinary building materials,” and have found that a security
interest in the modules can indeed follow the modular goods even
after they are a�xed to real property.75 In a case involving �ve
two-story modular townhouses built o�site and then a�xed to
the owner's land, in which the unpaid modular builder/seller
claimed a perfected security interest in the townhomes superior
to that of the mortgage on the real property to which they were
a�xed, a New York appellate court stated the following:

Because there is no dispute that the townhouses were actually at-
tached to the real estate with the intent that the annexation be
permanent, we agree with [the] Supreme Court [N.Y.'s trial-level
court] that the modular homes constitute “�xtures” as de�ned by
UCC 9-313(1)(a) [citations omitted]. That being the case, defendant's
[module seller] perfected security interest [follows the modular
townhomes as goods and] is entitled to priority [over the mortgage
on the real estate] pursuant to UCC 9-313(4). We reject plainti�s'
[mortgage creditors] contention that no security interest was cre-
ated because the units fall within the exception of UCC 9-313(2) ap-
plicable to “ordinary building materials incorporated into an
improvement on land”. In our view, there is little support in logic or
in law for the premise that because pre-manufactured modular
structures are fabricated from ordinary building materials, such as
wood, wallboard, aluminum siding, windows, doors and plumbing
and electrical materials and components, the structures themselves
constitute ordinary building materials. To the contrary, this Court
has previously held, in a su�ciently analogous context, that raw
materials lose their identity as such when incorporated into pre-
engineered building components76

It would thus appear that the security interest of a modular
builder/seller follows the modules into the structure, and is argu-
ably superior to a real estate mortgage and perhaps a construc-
tion mortgage, or other unpaid materialman's liens, as to that
module, depending on the wording of local statutes and case law.
But this part of the New York court's decision, indicating that se-
curity interests in modular components follow the goods into a
structure, may be limited to its particular facts and may not ad-
dress all modular projects. Indeed, it may not apply to large-
scale, commercial or industrial projects. The New York court jus-
ti�ed its �nding that the modular structures at issue—are

75
E.g. M & M Development Inc. v. LS Monticello JV Inc., 190 A.D.2d 392,

392–94, 599 N.Y.S.2d 137, 21 U.C.C. Rep. Serv. 2d 1195 (3d Dep't 1993).
76

M & M Dev. Inc., 190 A.D.2d at 393–4 (citing Morton Bldgs., Inc. v. Chu,
126 A.D.2d 828, 829, 510 N.Y.S.2d 320 (3d Dep't 1987), judgment a�'d, 70
N.Y.2d 725, 519 N.Y.S.2d 643, 513 N.E.2d 1304 (1987).
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appropriately considered �xtures by reasoning that “[u]nlike
ordinary building materials, which cannot be removed from a
completed structure without substantial destruction, [these par-
ticular] modular structures . . . can be disassembled and removed
from the site without damage to the foundation and other site
improvements.”77 Large-scale modular construction may more
likely be considered permanent than a modular or mobile home.
The modular units are often part of the facility's overall structure
and, in large part, make up the raw materials used to construct
the building. The construction project may be damaged when
modules are removed. Therefore, the security interest in the
modular units that attached because they were considered “goods”
may well be extinguished once the units are installed into the
building's frame, even under the teaching of the New York case
discussed herein. At the point of integration, traditional lien and
mortgage laws may well govern security interests in the property.

The law on how Article 9 security interests a�ect modular
construction is likely to develop. It is possible that security inter-
est in construction modules or “goods” will follow the modules
into the structure, particularly if they can be removed (if the
seller is not paid) without damaging the rest of the structure. If a
court �nds that removing the modules damages the structure, it
may be more likely to conclude that the module should be treated
as “ordinary building materials” incorporated into the project,
and that any security interest that an unpaid module fabricator/
seller had in the module/goods was extinguished once installed
on site. In that case, depending on local law, the unpaid module
fabricator would be left to his/her lien rights, with the priority af-
forded material supplies of his/her tier pursuant to applicable
state law. This is an important issue, as the settlement leverage
an unpaid module builder may have could be dramatically di�er-
ent if its security interest has priority over a mortgage or unpaid
lien claimants, and even more so if it has the right to repossess
the modules as goods under U.C.C. § 9-609.78

77
M & M Dev. Inc., 190 A.D.2d at 393–4; see also 21st Mortg. Corp., Inc. v.

Stovall, 2011 WL 3307516 (Tex. App. Dallas 2011) (�nding permanency of home
to be material issue of fact in deciding whether the home was subject to UCC or
real property lien).

78
U.C.C. § 9-609 (a) provides that “After default, a secured party: (1) may

take possession of the collateral; and (2) without removal, may render equip-
ment unusable and dispose of collateral on a debtor's premises under Section
9-610.” U.C.C. § 9-609(b) provide that “A secured party may proceed under
subsection (a): (1) pursuant to judicial process; or (2) without judicial process, if
it proceeds without breach of the peace.”
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5. Performance under UCC Contracts—the Perfect
Tender Rule

The UCC potentially creates a heightened standard of perfor-
mance under construction contracts. Ordinarily, a party to a
construction contract does not materially breach if it performs its
obligations in “substantial compliance” with the contract. In this
case, it remains entitled to payment of the contract price, less the
cost to remedy any performance de�ciency or associated damages.
The UCC departed from the more lenient “substantial compli-
ance” test and adopted the “perfect tender” rule.79 Under that
standard, “if the goods or the tender of delivery fail in any respect
to conform to the contract, the buyer may (a) reject the whole; or
(b) accept the whole; or (c) accept any commercial unit or units
and reject the rest.”80 To reject the non-conforming goods, the
buyer must, within a reasonable time after delivery, notify the
seller of its intent to reject the goods.81 Failure to notify the seller
renders rejection ine�ective.

The UCC has not de�ned what amount of time is “reasonable,”
which leaves open a question as to what impact the ability to
reject the delivery of individual modules could have on the over-
all construction project. Generally, absent agreement, what is a
reasonable time is a question of fact based on the unique circum-
stances of the transaction and the industry.82 Factors can include:
(i) the change of position by and amount of inconvenience to the
buyer; (ii) length of time needed to cure the defect; and (iii) the
seller's ability to salvage the goods by reselling them to other
buyers.83 It remains to be seen what amount of time would be
reasonable in the context of a particular modular construction
project, but su�ce it to say, the perfect tender rule might a�ect
the balance of power on construction projects. Consider, for
example, the �rst of many pre-fabricated apartment modules ar-
riving on a multi-story project site, with plumbing connections

79
Capitol Dodge Sales, Inc. v. Northern Concrete Pipe, Inc., 131 Mich. App.

149, 346 N.W.2d 535, 539, 38 U.C.C. Rep. Serv. 114 (1983).
80

U.C.C. § 2-601 (emphasis added).
81

U.C.C. § 2-602.
82

See e.g., B/R Sales Co., Inc. v. Krantor Corp., 226 A.D.2d 328, 640
N.Y.S.2d 204, 205, 31 U.C.C. Rep. Serv. 2d 1024 (2d Dep't 1996) (�nding delay
longer than 48 hours unreasonable); T.W. Oil, Inc. v. Consolidated Edison Co. of
New York, Inc., 57 N.Y.2d 574, 457 N.Y.S.2d 458, 443 N.E.2d 932, 35 U.C.C.
Rep. Serv. 12, 36 A.L.R.4th 533 (1982) (�nding one month to be reasonable).

83
T & S Brass and Bronze Works, Inc. v. Pic-Air, Inc., 790 F.2d 1098, 1

U.C.C. Rep. Serv. 2d 433 (4th Cir. 1986).
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just one inch out of position as compared to plumbing already
embedded in the building's concrete slabs. Other modules are al-
ready in transit. Invoking the perfect tender rule, and claiming
the right to reject all shipments, the purchaser-contractor might
contend that the playing �eld is quite di�erent than the situation
where it is required to pay the contract price, less correction
damages, if the “substantial completion” doctrine applied. The
contractor might take the position that no money is owed to the
module builder unless and until the defects, big or small, are
remedied. The UCC's perfect tender rule thus has the potential
to change how the parties deal with each other concerning “defec-
tive construction.”

6. Risk of Loss
Modular construction expands the construction site beyond just

the metes and bounds of the parcel upon which a building is to be
erected. As modules are constructed at remote job sites and
shipped, potentially, transcontinental distances, new risks and
issues surrounding transportation and insurance will emerge.
Who bears the risk of loss if the modules are destroyed while at
the remote fabrication site? Who is responsible for damage to a
module that occurs during shipping? Which party should be insur-
ing against these risks, and when? The UCC has designed a fairly
elaborate scheme that shifts the risk of loss between the buyer
and the seller based on certain criteria.

As is customary with UCC provisions, the parties may contract
out of or around the terms set by the code. The general rule,
however, provides that when the seller is a UCC merchant,84 the
risk of loss passes to the buyer upon receipt. If the seller is not a
merchant, the risk of loss passes to the buyer on tender of
delivery.85

In contrast to this general rule, a di�erent risk of loss analysis
applies if the seller ships the goods by carrier (e.g. ship, railroad,
truck, plane) or a bailee holds the goods to be delivered. When
the goods are shipped by carrier, but the contract does not require
the seller to deliver the goods to a particular destination, the risk

84
“‘Merchant’ means a person who deals in goods of the kind or otherwise

by his occupation holds himself out as having knowledge or skill peculiar to the
practices or goods involved in the transaction . . ..” U.C.C. § 2-104.

85
U.C.C. § 2-509(3). In this context, receipt means taking physical posses-

sion of the goods, U.C.C. 2-103(1)(c), whereas tender of delivery requires that
the seller “put and hold conforming goods at the buyer's disposition and give the
buyer noti�cation reasonably necessary to enable him to take delivery.” Id.
2-503.
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of loss passes to the buyer at the moment the seller delivers the
goods to the carrier.86 If, however, the contract does require the
goods to be delivered to a particular destination, the risk of loss
passes to the buyer when the goods are tendered and the buyer is
able to take delivery.87

When the goods are held by a bailee (perhaps, for example, an
o�site storage facility or laydown area) without being moved, the
risk of loss passes to the buyer in the following three
circumstances: (1) upon the buyer's receipt of a negotiable docu-
ment of title covering the goods; (2) upon acknowledgement by
the bailee of the buyer's right to possession of the goods; or (3) af-
ter the buyer's receipt of a non-negotiable document or other
written direction to deliver.88

The analysis changes yet again, if there has been a breach of
the contract. If a seller tenders or delivers goods that fail to
conform to the contract, and that failure was such that it would
give the buyer the right to reject the goods, the risk of loss
remains with the seller, until the seller cures89 the defect or the
buyer accepts the goods.90 If a buyer accepts de�cient goods, but
later the buyer rightfully revokes acceptance, the seller is
responsible for any de�ciency the buyer's insurance failed to
cover. So, while the risk of loss had transferred to the buyer, the
seller retains some risk of loss for defective goods when two condi-
tions are met: (1) the buyer can rightfully revoke; and (2) there is
a de�ciency in the buyer's insurance coverage.91 By a similar
logic, when a buyer of conforming goods wrongfully repudiates or
otherwise breaches a contract before the risk of loss has passed
to the buyer, the risk of loss is on the buyer, but only to the
extent of any de�ciency in the seller's insurance coverage.92

If the seller carries the risk of loss, and the goods do in fact
su�er a loss, the buyer has other, particular remedies.93 These
remedies apply only if the goods are damaged before the loss pas-
ses to the buyer and neither party caused the loss. In this sce-
nario, the UCC di�erentiates between total loss of the goods and

86
U.C.C. § 2-509(1)(a).

87
U.C.C. § 2-509(1)(b).

88
U.C.C. § 2-509(2).

89
For more information regarding sellers' right to cure, see infra III.B.8.

90
U.C.C. § 2-510(1).

91
U.C.C. § 2-510(2).

92
U.C.C. § 2-510(3).

93
U.C.C. § 2-613.
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a partial loss. If there is a complete loss, then the contract is
avoided. If there is a partial loss, the buyer may demand inspec-
tion of the goods, and the buyer then has two options: (1) the
buyer may treat the contract as avoided; or (2) the buyer may ac-
cept the goods subtracting the due allowance from contract price
for deterioration, but the buyer loses other rights against seller,
such as cover damages, market price damages, incidental and
consequential damages, or speci�c performance.94

7. Buyer's Remedies under the UCC
The UCC grants speci�c remedies to both buyers and sellers in

the event of a breach of contract.
The nature of the remedy available to a buyer is contingent

upon the actions of the seller. Generally, the seller will either: (1)
fail to deliver the goods or repudiate the contract prior to perfor-
mance; or (2) will deliver goods that do not conform to the speci�-
cations of the contract.

If the module fabricator/seller fails to deliver the modules or
repudiates the contract, the buyer can seek any of the following
remedies:

E Cancel the contract and recover any money already paid or
withhold future payments;95 AND

† Purchase substitute modules (aka “cover”), if possible,
and recover from the seller the di�erence between the
cost of the substitute modules and the contract price,
plus any addition incidental or consequential damages,
but less any expenses saved as a result of the seller's
breach (“Cover Damages”);96 OR

† Seek damages measured by the di�erence between the
market price of the modules at the time the buyer
learned of the breach and the contract price, plus any

94
U.C.C. § 2-613.

95
U.C.C. § 2-711(1). Incidental damages include “expenses reasonably

incurred in inspection, receipt, transportation and care and custody of goods
rightfully rejected, any commercially reasonable charges, expenses or commis-
sions in connection with e�ective cover or any other reasonable expense incident
to the delay or other breach.” U.C.C. § 2-715(1). Consequential damages include
“any loss resulting from general or particular requirements and needs of which
the seller at the time of contracting had reason to know and which could not
reasonably be prevented by cover or otherwise; and injury to person or property
proximately resulting from any breach of warranty.” U.C.C. § 2-715(2).

96
U.C.C. § 2-712(1) to (2).
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incidental or consequential damages (“Market Price
Damages”).97

Modular construction, however, may not develop in a market
where modular units for a particular project are readily available.
Rather, each unit likely will be designed and manufactured ac-
cording to particularized plans and speci�cations. Thus, it likely
will be di�cult to readily locate substitute modules for “cover”
(or, for that matter, to establish market price in a breach of
contract action by comparison to a non-existent market, other
than by reference to the original contract price). So the UCC
provides buyers an additional remedy when unique and hard-to-
replace goods are involved: speci�c performance.98

Speci�c performance may be ordered by a court where the
contracted-for goods are “unique or in other proper
circumstances.” Speci�c performance is not a remedy unique to
the UCC, but applying the remedy to contracts for the sale of
goods historically has been limited at common law.99 Even as
courts began to expand speci�c performance to contracts for
goods, they limited the remedy to “unique” goods (i.e. heirlooms,
works of art, antiques, or goods having a special value not
measurable in dollars).100 The drafters of the UCC intended Sec-
tion 2-716 to “further a more liberal attitude” towards speci�c
performance of contracts of sale.101 Although courts have not
adopted a uniform de�nition of “unique goods,”102 the UCC
instructs that “the test of uniqueness . . . must be made in terms

97
U.C.C. § 2-713.

98
The UCC also provides the buyer with a right of replevin. U.C.C. § 2-

716(3). For purposes of this article, however, the right of replevin is not
discussed.

99
See Harold Greenberg, Speci�c Performance Under Section 2-716 of the

Uniform Commercial Code: “A More Liberal Attitude” in the “Grand Style,” 17
New. Eng. L. Rev. 321, 323 (1981) (“The traditional policy . . . has been that
courts of equity were without jurisdiction unless the remedy at law was
inadequate. Accordingly, the rule was that speci�c performance of a contract for
the sale of goods was not available because the damages at law, based on mar-
ket price, would enable the buyer to purchase substitute goods, thus providing
him with an adequate remedy.”).

100
See Harold Greenberg, Speci�c Performance Under Section 2-716 of the

Uniform Commercial Code: “A More Liberal Attitude” in the “Grand Style,” 17
New. Eng. L. Rev. 321, 324 (1981).

101
U.C.C. § 2-716, cmt. 1; see also King Aircraft Sales, Inc. v. Lane, 68 Wash.

App. 706, 846 P.2d 550, 554–55, 22 U.C.C. Rep. Serv. 2d 515 (Div. 1 1993).
102

Compare Lezell v. Forde, 26 Misc. 3d 435, 891 N.Y.S.2d 606, 613, 70
U.C.C. Rep. Serv. 2d 403 (Sup 2009) (“The word ‘uniqueness’ is not a magic door
to speci�c performance. A distinction must be drawn between physical di�er-
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of the total situation which characterizes the contract,” and in-
ability to �nd substitute goods is “strong evidence” of circum-
stances warranting speci�c performance.103 One can see that a
module speci�cally designed for use in a particular project might
be considered unique, triggering possible application of the
speci�c performance remedy against a fabricator/seller who
wrongfully fails to deliver.

Sometimes, however, a fabricator will not fail entirely to ten-
der modules, but will rather deliver modules that do not conform
to the speci�cations in the contract. At that point, the buyer is
faced with the option of accepting the non-conforming modules,
or rejecting them.104 If a buyer accepts the modules, it may, after
giving noti�cation of the non-conformity, recover damages for any
loss resulting from the seller's breach.105 These damages are
considered compensation for a breach of warranty, and as such
are calculated by determining the di�erence, at the time and
place of acceptance, between the “value of the goods accepted and
the value they would have had if they had been as warranted,”106

plus any incidental or consequential damages.
Alternatively, the buyer can elect to reject the non-conforming

modules. To reject goods, a buyer must, within a reasonable
time,107 “seasonably notify” the seller of the rejection.108 After
rejection, a buyer can recover as damages any amount paid on
the contract, or withhold future payments, and elect either cover

ence and economic interchangeability.”) with Boeving v. Vandover, 240 Mo.
App. 117, 218 S.W.2d 175, 178 (1949) (ordering auto dealer to speci�cally
perform sale of new car at a time when new cars were extremely di�cult to
obtain).

103
U.C.C. § 2-716, cmt. 2.

104
U.C.C. § 2-612; see also supra Section III.A.5 (discussing perfect tender

rule).
105

U.C.C. § 2-714(1).
106

U.C.C. § 2-714(2).
107

What is considered a “reasonable time” is ill-de�ned, but the UCC states
that “[w]hether a time for taking an action . . . is reasonable depends on the
nature, purpose, and circumstances of the action.” U.C.C. § 1-205(a). At least
four factors have been deemed relevant to determining whether a buyer's rejec-
tion occurred within a reasonable time: (i) the di�culty of discovering the
defect; (ii) the terms of the contract; (iii) the perishability of the goods; and (iv)
the course of performance after the sale and before formal rejection. James J.
White, Robert S. Summers, & Robert A. Hillman, 1 Uniform Commercial Code:
Practitoner Treatise Series § 9:11 (2012).

108
U.C.C. § 2-602(1).
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damages or market price damages (with the proof di�culties that
may entail when dealing with a construction module).109

A buyer may also reject construction modules, even after accep-
tance, if the nonconformity substantially impairs the goods' value
and the goods were accepted either (a) on the assumption that
the nonconformity would be cured and the seller failed to do so or
(b) the defects were di�cult to discover or the buyer accepted the
goods upon the seller's assurances.110 A module fabricator/seller's
right to cure any defect, however, restricts a buyer's ability to
reject insubstantial defects.

8. Seller's Remedies Under the UCC
The UCC equips module sellers with a vast array of remedies

in the event a buyer breaches the contract. Speci�cally, an ag-
grieved seller may, among other things:

E withhold delivery of modules;
E stop delivery by any bailee;
E resell the modules and recover damages; or
E recover damages for nonacceptance.111

Under the UCC, a seller has special remedies when the buyer
becomes insolvent, something perhaps particularly relevant on
troubled or thinly-capitalized projects. If a buyer is insolvent, the
seller can refuse to deliver goods unless the buyer pays cash for
the goods, as well as for any other previously delivered goods.112

And, if a seller has delivered goods and then subsequently �nds
out the buyer is insolvent, the seller can reclaim the goods.113

While the aforementioned remedies are important in their own
right, a remedy available to sellers that has some potential to
impact modular construction timetables is the seller's right to
cure. In practical e�ect, a seller's right to cure is really a limita-
tion on the buyer's right to reject acceptance of nonconforming
goods under U.C.C. § 2-602. Under U.C.C. § 2-508, a seller has a
right to cure in two situations:

109
These damages are substantially the same as damages available to buy-

ers upon a seller's repudiation, with only a di�erence in the calculation of mar-
ket price damages. When a buyer rejects non-conforming goods, “[m]arket price
is determined as of the place for tender [but], in cases of rejection after arrival
or revocation of acceptance, [it is determined] as of the place of arrival.” U.C.C.
§ 2-713(2).

110
U.C.C. § 2-608.

111
U.C.C. § 2-703.

112
U.C.C. § 2-702(1).

113
U.C.C. § 2-702(2).
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(1) where the goods were rejected because of non-conformity,
but the seller still has time under the contract to deliver conform-
ing goods; and

(2) where the seller had reasonable grounds to believe the
nonconforming goods would be acceptable to the buyer, with or
without a discount; if he seasonably noti�es the buyer, the seller
has further reasonable time to substitute a conforming tender.114

Section 2-508, of course, does not answer a host of questions.
What is a conforming delivery? For example, if a seller's shop
drawing, inconsistent with speci�cations, is approved, and the
seller delivers goods in accord with the shop drawings but not the
speci�cations, is the seller delivering conforming goods? What are
reasonable grounds to believe nonconforming goods would be ac-
ceptable to the buyer? In the same example, does the seller have
a reasonable expectation that goods delivered in accord with the
shop drawing are acceptable to the buyer, absent contract
language to the contrary? What is seasonable noti�cation, and
what is a further reasonable time to cure any alleged defect? The
answer is probably determined by the project schedule, as well as
the seller's knowledge of (or agreement to comply with) same. As
in the context of the perfect tender rule, the case law on these
questions in the modular construction context is neither expan-
sive nor informative, and one can divine a potential for unex-
pected outcomes under the speci�c remedies given to sellers by
the UCC.

9. Modi�cation of Available Remedies Under the
UCC

The UCC allows both buyers and sellers to agree to liquidated
damages as part of the contract between the parties. Liquidated
damages, of course, must be reasonable in light of the anticipated
or actual harm resulting from one party's breach, the di�culty of
proving loss, and the inconvenience or “nonfeasibility” of obtain-
ing other adequate relief.115

The parties also can agree to limit or alter the types and

114
U.C.C. § 2-508.

115
U.C.C. § 2-718. In a case where a seller justi�ably withholds delivery of

goods due to the buyer's breach, the buyer is nonetheless entitled to restitution
(re-payment) of any amounts previously paid the seller, to the extent those pay-
ments exceed liquidated damages due. When a seller justi�ably withholds
delivery of goods due to the buyer's breach, but there is no liquidated damages
clause, the buyer is entitled to restitution of any amounts previously paid the
seller, to the extent those payments exceed the lesser of (a) 20% of “the value of
the total performance for which the buyer is obligated under the contract (often
the contract amount) or (b) $500.
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amounts of damages otherwise recoverable under the UCC.116 For
example, a modular fabricator (seller) can limit a buyer's reme-
dies to return of the modules and a refund of the purchase price,
or it can o�er to repair or replace non-conforming modules. Par-
ties also may agree to waive consequential damages, so long as
such a waiver is not unconscionable. Equally important, the par-
ties can agree that these are the exclusive remedies available to
the buyer.

At �rst glance, this ability appears to shield sellers against
virtually every buyer's remedy. These contractual limitations are
void, however, if the exclusive or limited remedy “fails of its es-
sential purpose.”117

Generally, a limited remedy fails of its essential purpose when
the buyer cannot obtain the bene�t of the remedy for which it
bargained.118 Thus, most courts �rst determine the purpose of the
provision (the bene�t for which the buyer bargained), and then
ask “whether the remedy has failed to achieve that purpose.”119

An exclusive remedy is likely to fail of its essential purpose, for
example, when the seller is unable or unwilling to repair or
replace goods within a reasonable time,120 or the defect is
undiscoverable by a reasonable inspection within the time period

116
U.C.C. § 7-219.

117
U.C.C. § 7-219.

118
Abele v. Bayliner Marine Corp., 11 F. Supp. 2d 955, 960-61 (N.D. Ohio

1997); Ritchie Enterprises v. Honeywell Bull, Inc., 730 F. Supp. 1041, 1048, 11
U.C.C. Rep. Serv. 2d 1170 (D. Kan. 1990); Beausoleil v. Peterbilt Motors Co., 72
U.C.C. Rep. Serv. 2d 476 (E.D. Va. 2010).

119
Ritchie Enterprises v. Honeywell Bull, Inc., 730 F. Supp. 1041, 1048, 11

U.C.C. Rep. Serv. 2d 1170 (D. Kan. 1990) (applying Massachusetts law); see also
Coastal Modular Corp. v. Laminators, Inc., 635 F.2d 1102, 1106, 31 Fed. R.
Serv. 2d 318, 30 U.C.C. Rep. Serv. 103 (4th Cir. 1980) (applying Maryland law
and stating that “[a] pragmatic approach in applying section 2-719(2) to a
speci�c warranty involves an initial determination of the essential purpose
intended by the seller and buyer in proposing and accepting the limited
warranty”).

120
Malkamaki v. Sea Ray Boats, Inc., 411 F. Supp. 2d 737, 741, 59 U.C.C.

Rep. Serv. 2d 685 (N.D. Ohio 2005) (denying summary judgment because failure
to repair boat engine for over 4 years raised material fact as to whether the
repair/replace remedy failed of its essential purpose); Beausoleil v. Peterbilt
Motors Co., 72 U.C.C. Rep. Serv. 2d 476 (E.D. Va. 2010) (�nding failure to
repair truck within 7 years provided su�cient evidence for jury to �nd remedy
failed of its essential purpose).
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covered by the limited remedy.121 Thus, if a modular fabricator
limits its liability to the duty to repair or replace a defective
module, and fails to do so within the time contemplated, its
limitation of liability clause may “fail of its essential purpose”
and will no longer apply.

A notable arbitration involving a limited liability clause that
allegedly failed of its essential purpose is Southern California
Edison Company v. Mitsubishi Nuclear Energy Systems, Inc.,
now pending in the International Chamber of Commerce Interna-
tional Court of Arbitration. Simplifying the transaction to focus
on points of interest in this context, Southern California Edison
Company (“SCE”) alleges that it contracted to purchase new
steam generators from Mitsubishi Nuclear Energy Systems, Inc.
(and/or its a�liates, “Mitsubishi”) for SCE's (and other entities')
San Onfre Nuclear Generating Station (“SONGS”). SCE alleges
that the steam generators actually supplied and installed suf-
fered from serious defects that Mitsubishi has not remedied de-
spite the passage of substantial time. As a result, SCE claims
that it has been forced to discontinue operation of SONGS and
has su�ered staggering loses.122

SCE alleges that Mitsubishi's liability, although originally
limited by contract to the steam generators' purchase price—
approximately $136 million—is no longer so limited. Instead,
SCE claims that it may recover the full amount of its losses, be-
yond the $136 million cap, because, among other things, the
“limited remedy” in the contract “fails of its essential purpose”
(under California's version of the Uniform Commercial Code)
because Mitsubishi has been unable to remedy the alleged defects
in a timely manner, rendering SONGS inoperable. The case is
still pending, and illustrates how the U.C.C. “failure of essential
purpose” theory might lead to enormous liability on construction

121
See e.g. Lincoln Elec. Co. v. Technitrol, Inc., 2010 WL 2219341, *1 (N.D.

Ohio 2010) (�nding triable issue over whether 30-day repair provision fails of
its essential purpose where defect in installation was latent and not readily
discoverable); Cox v. Lewiston Grain Growers, Inc., 86 Wash. App. 357, 936
P.2d 1191, 1198, Prod. Liab. Rep. (CCH) P 14952, 33 U.C.C. Rep. Serv. 2d 443
(Div. 3 1997) (holding that limited remedy provision for seeds certi�ed to
germinate at a certain rate failed of its essential purpose because the buyer
could not discover the defect in the seeds until they were planted and failed to
germinate at the certi�ed rate); Lincoln Elec. Co. v. Technitrol, Inc., 2010 WL
2219341, *5 (N.D. Ohio 2010) (citing cases).

122
Request for Arbitration at ¶¶ 135–138, Southern Calif. Edison Co. v.

Mitsubishi Nuclear Energy Sys., ICC International Court of Arbitration (Oct. 6,
2013), found at http://songscommunity.com/docs/101613�SCE�RFA�Redacte
d�Final.pdf.
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projects, beyond what the parties originally agreed, under certain
facts.

Having discussed certain ways that the UCC a�ects the par-
ties' contractual relationships when engaged in modular construc-
tion projects, it is worthwhile to turn to select issues concerning
claims sounding in tort.

B. Application of Product Liability Principles to
Modular Construction

1. Does Products Liability Law Apply to Modular
Construction?

Products liability broadly refers to the legal responsibility for
injury or damage resulting from the use of a product.123 Products
liability law, however, is not crystal clear as to whether construc-
tion modules, assembled into a structure and a�xed to real
estate, are products. Under the Restatement Second of Torts and
case law applying it, a building is not considered a product.124 To
take one example, in Heller v. Cadral Corporation, the court held
that a condominium as a whole or in its component parts was not
a product as contemplated in products liability laws for the
purpose of imposing strict liability.125 Other courts have found
that Section 402A of the Restatement Second does apply to
“assembly-type situations” and to situations where buildings or
parts of buildings are mass-produced.126

More recently, courts have treated sellers of “improved real
property” as product sellers in a number of contexts. These
include when a building contractor sells a building that contains
a variety of appliances or other manufactured equipment, “when
the building has been pre-fabricated—and thus manufactured—
and later assembled on- or o�-site,” and when dwellings are built,
even if on-site, on a major scale.127

Under the Restatement Third of Torts (Restatement Third):
Products Liability, “[o]ne engaged in the business of selling or

123
Charles J. Nagy Jr., Am. L. Prod. Liab. 3d § 1:1 (2014).

124
Heller v. Cadral Corp., 84 Ill. App. 3d 677, 40 Ill. Dec. 387, 406 N.E.2d 88

(1st Dist. 1980); Immergluck v. Ridgeview House, Inc., 53 Ill. App. 3d 472, 11
Ill. Dec. 252, 368 N.E.2d 803 (1st Dist. 1977); Lowrie v. City of Evanston, 50 Ill.
App. 3d 376, 8 Ill. Dec. 537, 365 N.E.2d 923 (1st Dist. 1977).

125
Heller, 406 N.E.2d at 90.

126
Lantis v. Astec Industries, Inc., 648 F.2d 1118 (7th Cir. 1981); Schipper

v. Levitt & Sons, Inc., 44 N.J. 70, 207 A.2d 314 (1965); Kriegler v. Eichler
Homes, Inc., 269 Cal. App. 2d 224, 74 Cal. Rptr. 749 (1st Dist. 1969).

127
Restatement (Third) of Torts: Prod. Liab. § 19 cmt e (1998).
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otherwise distributing products who sells or distributes a defec-
tive product is subject to liability for harm to persons or property
caused by the defect.”128 The Restatement de�nes a “product” as
“tangible personal property distributed commercially for use or
consumption.”129 “Other items, such as real property and electric-
ity,” are also deemed “products” under the Restatement if “the
context of their distribution and use is su�ciently analogous to
the distribution and use of tangible personal property that it is
appropriate to apply the rules stated in this Restatement.”130 Ser-
vices, of course, do not constitute products.131

An argument can be made that a module for use on a construc-
tion project �ts the Restatement's de�nition of a product. A
module is tangible property distributed commercially for use or
consumption, and comment b of the Restatement suggests that
what constitutes a product is interpreted liberally.132 Moreover,
the Restatement speci�cally states that “[c]omponent parts are
products whether sold or distributed separately or assembled
with other components parts,”133 and a number of jurisdictions
have permitted products liability claims against manufacturers
of prefabricated buildings. Given this authority and some of the
similarities between prefabricated buildings and modular
construction, courts may permit product liability claims, against
module builders and suppliers, as product manufacturers and
distributors.134

Theories supporting tort claims against the manufacturer or
distributor of a product often seem limited only by the imagina-
tion of plainti�'s counsel: breach of warranty, negligence, misrep-
resentation, negligent misrepresentation, fraud and more. These
theories are familiar to many construction practitioners, and a

128
Restatement (Third) of Torts: Prod. Liab. § 1 (1998).

129
Restatement (Third) of Torts: Prod. Liab. § 19(a) (1998). The Restatement

Second of Torts § 402A does not speci�cally de�ne the term “product.”
Furthermore, many jurisdictions have yet to de�ne what is encompassed with
the term product.

130
Restatement (Third) of Torts: Prod. Liab. § 19(a) (1998).

131
Restatement (Third) of Torts: Prod. Liab. § 19(b) (1998).

132
Restatement (Third) of Torts: Prod. Liab. § 19 cmt. b (1998) (“For purposes

of this Restatement, most but not necessarily all products are tangible personal
property. In certain situations, however, intangible personal property . . . and
real property . . . may be products.”).

133
Restatement (Third) of Torts: Prod. Liab. § 19 cmt. b (1998) (stating also

that an assemblage of a component part is a product as well as raw materials).
134

In several jurisdictions, a party can also bring a claim under the state's
consumer fraud statute. Meyer & Sharkey, supra note 15 at 69–70.
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detailed discussion of their elements is beyond the scope of this
undertaking. Here, the focus is on the fundamental inquiry for
any product liability claim sounding in tort against a module
fabricator, seller or distributor under any theory, namely,
establishing that the product is defective.

2. Three Product Defect Claims that Support Li-
ability under Products Liability Law

Products liability laws vary across jurisdictions, but in any ju-
risdiction, to recover in tort, one must �rst prove that a product
is defective.135 A product is defective if, at the time of sale or dis-
tribution, it is defective in design, contains a manufacturing
defect, or is defective because of inadequate instructions or
warnings.136 As indicated above, products liability cases arising
out of prefabricated buildings provide some guidance concerning
the bases for liability in modular construction.

Design Defect Claims
Courts have developed two tests to determine whether a prod-

uct is defectively designed: the consumer expectations test and
risk-utility balancing test, although some states use a hybrid of
the two.137 Under the consumer expectations test, a product is
defectively designed if “it is dangerous to an extent beyond that
which would be contemplated by the ordinary consumer who
purchases it, with the ordinary knowledge common to the com-
munity as to its characteristics.”138 Many jurisdictions apply this
test when determining whether a design defect exists. Some

135
For the purpose of this discussion, this article will discuss products li-

ability laws as de�ned by the Restatement (Third) of Torts. Many jurisdictions
continue to apply the law as set out by Section 402A of the Restatement (Second)
of Torts. Section 402A states “[o]ne who sells any product in a defective condi-
tion unreasonably dangerous to the user or consumer or to his property is
subject to liability for physical harm thereby caused to the ultimate user or
consumer, or to his property if (a) the seller is engaged in the business of selling
such a product, and (b) it is expected to and does reach the user or consumer
without substantial change in the condition in which it is sold.” Restatement
(Second) of Torts § 402A (1965).

136
Restatement (Third) of Torts: Prod. Liab. § 2 (1998).

137
For example, Ohio applies both the risk-utility test and the consumer

expectations test when determining whether a product is defective. One of the
factors used to determine foreseeable risk from the design is “the extent to
which the design or formulation is more dangerous than a [reasonably] prudent
consumer would expect when used in an intended or reasonably foreseeable
manner.” Ohio Rev. Code Ann. § 2307.75(B)(5).

138
Lester v. Magic Chef, Inc., 230 Kan. 643, 641 P.2d 353, 357 (1982); Restate-

ment (Second) of Torts § 402A, cmt. i (1965).
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courts reserve the application of this test to cases “where the cir-
cumstances of the product's failure are relatively straightfor-
ward,” rather than technical and mechanical (because consumers
will often not know what to expect from a complicated or unfa-
miliar design).139

Like the Restatement Third, other jurisdictions reject the
consumer expectations test (with limited exceptions, e.g., for
defective foodstu�) and instead apply the risk-utility balancing
test. This test assesses whether “a reasonable alternative design
would, at reasonable cost, have reduced the foreseeable risks of
harm posed by the product and, if so, whether the omission of the
alternative design by the seller or a predecessor in the distribu-
tive chain rendered the product not reasonably safe.”140 This test
can lend itself to many factors that must be weighed against each
other.

The Ohio Products Liability Act, for example, which uses a
hybrid test, lists several factors that must be considered in
determining the foreseeable risks and bene�ts of a design. These
factors include the following: (1) the nature and magnitude of the
risks of harm associated with that design or formulation in light
of the intended and reasonably foreseeable uses, modi�cations, or
alterations of the product; (2) the likely awareness of product us-
ers, whether based on warnings, general knowledge, or otherwise,
of those risks of harm; (3) the intended or actual utility of the
product, including any performance or safety advantages associ-
ated with that design or formulation; and (4) the technical and
economic feasibility, when the product left the control of its
manufacturer, of using an alternative design or formulation.141

One can expect that tort claims leveled at module fabricators/
sellers, or even module distributors (for common construction
modules, such as a “bathroom pod”), will �nd their way into the
courts, employing these principles to prove defective module
design.

Manufacturing Defect Claims
In product liability law, a manufacturing defect occurs when a

product deviates from its intended design despite all possible

139
Morson v. Superior Court, 90 Cal. App. 4th 775, 109 Cal. Rptr. 2d 343,

356, Prod. Liab. Rep. (CCH) P 16150 (4th Dist. 2001).
140

Restatement (Third) of Torts: Prod. Liab. § 2 cmt. d (1998).
141

Ohio Rev. Code § 2307.75(B) to (C).
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care being exercised in the preparation of the product.142 This can
take many forms. For example, the product can be improperly as-
sembled, constructed, or packaged, or the materials or component
parts can be �awed or contaminated. In the vast majority of
jurisdictions, manufacturing defects are governed by a rule of
strict liability, i.e., the plainti� must prove only that the product
deviated from its intended design and that the deviation caused
the plainti�'s damages.143

Manufacturing defect claims do not address whether the
manufacturer's design was safe.144 In a manufacturing defect
case, it is assumed that the product design was safe and the
product would have been safe if it was manufactured according to
the design.145 Instead, a defectively manufactured product is
�awed because it deviates from the quality or characteristics that
the manufacturer tried or intended to achieve in making the
product. To prevail, the plainti� must prove that the product was
in a defective condition (i.e., deviated from others of its kind)
when sold by the defendant and that the defect proximately
caused a compensable injury for which the plainti� seeks
recovery.146 Usually, the plainti� only needs to show that the
product departed from the blueprint or design speci�cation, which
may require expert testimony.147 Circumstantial evidence sug-
gesting no change in a product after it left the manufacturer's
control is su�cient to show that a defect in the product was, in
fact, a manufacturing defect.148

On occasion, a defect may arise after manufacture, upon ship-
ment or storage. A commercial seller or distributor down the
chain of distribution would then be liable as if the product were
defectively manufactured.149 A plainti� need only show that the
product was defective when it left the hands of a given seller in
the chain of distribution to establish liability against that partic-
ular seller. If a manufacturer delegates some aspect of manufac-
ture, such as �nal assembly or inspection, to a subsequent seller,

142
Restatement (Third) of Torts: Prod. Liab. § 2 (1998).

143
Mark A. Geistfeld, Principles of Products Liability 71 (2006).

144
Geistfeld, supra note 140 at 72.

145
Am. L. Prod. Liab. 3d § 31:5.

146
Restatement (Third) of Torts: Prod. Liab. § 1 (1998); Geistfeld, supra note

140 at 71.
147

See e.g. Pouncey v. Ford Motor Co., 464 F.2d 957 (5th Cir. 1972).
148

Am. L. Prod. Liab. 3d § 31:6.
149

Restatement (Third) of Torts: Prod. Liab. § 2 cmt. c (1998).
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the manufacturer still may be subject to liability for improper as-
sembly based on vicarious liability.150

In modular construction, the manufacturer may not be the
same entity that transports, stores, and installs the module. In
this case, each party in the chain of distribution may be liable for
any defects that arise while the module is in their custody or
control. Defective installation claims also may arise from the in-
stallation of a defective product or from the improper installation
of a non-defective product. Products liability principles, however,
including liability for manufacturing defects, may not apply to
the installer, unless it also supplied the product.151 “The obliga-
tion that gives rise to a duty to avoid reasonably foreseeable
injury to another does not extend to the anticipation of how
manufactured components, not themselves inherently dangerous
or defective, can become potentially dangerous when integrated
into a unit designed, assembled, installed, and sold by another.”152

Here, it would seem that degree of the manufacturer's knowledge
about how its component may be used could be relevant.

If the manufacturer of the module delegates installation to a
subcontractor and the subcontractor installs the module improp-
erly, the manufacturer of the module still may be liable for in-
stallation defects performed under its direction.

As with defective design, one can see how allegations of defec-
tive manufacture will �nd their way into tort claims against
modular component fabricators, sellers and distributors.

Informational Defect Claims
Even if a product is not defectively designed and does not suf-

fer from any manufacturing defects, it still may be defective if it

150
Restatement (Third) of Torts: Prod. Liab. § 2 cmt. c (1998).

151
Commercial Distribution Center, Inc. v. St. Regis Paper Co., 689 S.W.2d

664, 667 (Mo. Ct. App. W.D. 1985) (holding that a general contractor, which had
no responsibility beyond supervising the installation of allegedly defective
suspension clevises, was not liable under either strict liability or negligence the-
ories whereas subcontractor who designed, supplied and installed the clevises
could be found liable); Hinojasa v. Automatic Elevator Co., 92 Ill. App. 3d 351,
48 Ill. Dec. 150, 416 N.E.2d 45 (1st Dist. 1980), but see, O'Laughlin v. Minne-
sota Natural Gas Co., 253 N.W.2d 826, 21 U.C.C. Rep. Serv. 1258 (Minn. 1977)
(stating that subcontractor who purchased and installed a defective �oor furnace
could be subjected to liability under the strict liability theory); Brokenshire v.
Rivas and Rivas, Ltd., 142 Or. App. 555, 922 P.2d 696, Prod. Liab. Rep. (CCH)
P 14721 (1996).

152
Charles J. Nagy, Jr. Am. L. Prod. Liab. Ed § 37:11; Rotzoll v. Overhead

Door Corp., 289 Ill. App. 3d 410, 224 Ill. Dec. 174, 681 N.E.2d 156, 159, Prod.
Liab. Rep. (CCH) P 15009 (4th Dist. 1997).
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is “not accompanied by adequate warnings of its dangerous
characteristics.”153 Informational or warning defects may arise
when the manufacturer fails to provide adequate warnings or
instructions about a risk associated with the product.154 The Re-
statement summarizes the rule as follows:

A product is defective because of inadequate instructions or warn-
ings when the foreseeable risks of harm posed by the product could
have been reduced or avoided by the provision of reasonable instruc-
tions or warnings by the seller or other distributor, or a predecessor
in the commercial chain of distribution, and the omission of the
instructions or warnings renders the product not reasonably safe.155

A manufacturer need only have a general awareness of a risk to
trigger the duty to warn; the manufacturer does not necessarily
need to appreciate the speci�c nature of the potential harm.156

However, the manufacturer has the “obligation to be an expert in
its product, which includes the testing and monitoring of known
and possible hazards relating to its products.”157

There is no duty to warn where a risk is obvious or generally
known to a foreseeable product user.158 In Young v. Environmental
Air Products, Inc., for example, workmen who were injured when
the building they were constructing collapsed brought a products
liability action against the seller of a kit for a prefabricated build-
ing, and the buyer of the kit, and the foreman in the construction
project, to recover for injuries sustained while constructing the
prefabricated building.159 The court found there was no duty to
warn because the foreman knew the risks involved in assembling
a prefabricated structure without placing temporary cables or

153
Meyerho� v. Michelin Tire Corp., 70 F.3d 1175, 1181, Prod. Liab. Rep.

(CCH) P 14421 (10th Cir. 1995).
154

Restatement (Third) of Torts: Prod. Liab. § 2 (1998); see also Sheckells v.
AGV-USA Corp., 987 F.2d 1532, Prod. Liab. Rep. (CCH) P 13460 (11th Cir.
1993).

155
Restatement (Third) of Torts: Prod. Liab. § 2 (1998).

156
Boyd v. Lincoln Elec. Co., 179 Ohio App. 3d 559, 2008-Ohio-6143, 902

N.E.2d 1023, 1028, Prod. Liab. Rep. (CCH) P 18120 (8th Dist. Cuyahoga County
2008).

157
Boyd, 902 N.E.2d at 1028.

158
Restatement (Third) of Torts: Prod. Liab. § 2 cmt. j (1998). (reasoning

that requiring a duty to warn of obvious or generally known risks will not
provide an e�ective additional measure of safety and could reduce the e�cacy of
warnings in general).

159
Young v. Environmental Air Products, Inc., 136 Ariz. 206, 665 P.2d 88

(Ct. App. Div. 2 1982), a�'d as modi�ed on other grounds, 136 Ariz. 158, 665
P.2d 40 (1983).
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permanent cross-bracing on the rafters.160 Thus, the manufacturer
had no duty to warn of a known risk.161

A manufacturer or seller of a modular project may be liable for
defective instructions relating to the installation of the module.
Commercial product sellers must provide reasonable instructions
and warnings related to risks of injury and damage posed by
their products.162 In Tompkins v. Log Systems, Inc., for example,
the father of the decedent—who was killed while constructing a
log home—brought a wrongful death suit against the corporation
that manufactured and marketed the log home kit.163 The
decedent was installing sub�ooring when a portion of the north
gable wall collapsed and fell on him. The manufacturer of the kit
represented that the assembly of the home was a “do-it-yourself”
project, but failed to furnish adequate directions for construction.
The court of appeals reversed the lower court and found that,
based on the facts presented, “a reasonable person could �nd that
a log home company dealing in prepackaged kits for construction
by non-professionals as well as professionals owes a duty to its
customers to provide complete and detailed instructions covering
all phases of the construction process.”164 Of course, one must also
prove that the failure to properly instruct or warn caused the
injury.

It is not hard to see that informational defect, or failure to
warn, claims may �nd their way into modular construction
litigation.

Inadequate warning and installation claims can lead to im-
mense liability for manufacturers. To minimize liability,
manufacturers often raise the learned intermediary doctrine as a
defense. Under this doctrine, a manufacturer ful�lls its duty of
care when it provides all necessary information to a sophisticated
purchaser of a product who is in a position to reduce the risk to
the ultimate consumer.165

“Learned intermediary” was �rst coined by the Eighth Circuit
when the court reasoned that, in situations involving prescription
drugs, “the purchaser's doctor is a learned intermediary between

160
Young, 665 P.2d at 96.

161
Young, 665 P.2d at 96.

162
Restatement(Third) of Torts: Prod. Liab. § 2 cmt. (l) (1998).

163
Tompkins v. Log Systems, Inc., 96 N.C. App. 333, 385 S.E.2d 545, Prod.

Liab. Rep. (CCH) P 12387, 4 A.L.R.5th 1112 (1989).
164

Tompkins, 385 S.E.2d at 547.
165

Am. L. Prod. Liab. 3d § 33:31 (2012).
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the purchaser and the manufacturer.”166 As a result, the manufac-
turer only had a duty to warn the prescribing physician of risks
with the drug, not the patient.167 While this doctrine does not
absolve the manufacturer from his duty to provide adequate
warnings, it does substitute the intermediary for the consumer
as the person to receive the warning. Nonetheless, the manufac-
turer must use warning methods that will be reasonably e�ective
to warn the intermediary.168 The learned intermediary doctrine
may not provide a defense if reasonable instructions or warning
regarding a foreseeable risk of harm are not provided to the
consumer and the manufacturer knows nor has reason to know
the intermediary will not be in a position to reduce the risk in ac-
cordance with the instructions or warnings.169

While this doctrine is most commonly used by manufacturers
of pharmaceutical and medical devices, it is often applied outside
that narrow context. In Mays v. Ciba-Geigy Corp., for example,
an employee of a pipe-installation company sued the manufac-
turer of the pipe after a piece of pipe exploded when the pipe was
�lled with gas during �nal tests.170 The plainti� based his prod-
uct liability claim in part on the manufacturer's failure to warn.
A�rming summary judgment for the manufacturer, the court
held that the manufacturer had no duty to warn either the
plainti�'s employer, or the plainti� himself.171 Both holdings were
based on the sophisticated nature of the plainti�'s employer, who
was “in the business of hooking up oil and gas wells,” a “highly
specialized industrial �eld of endeavor.”172

The learned intermediary doctrine will likely be an issue in in-
adequate warning and instruction claims against manufacturers
of modules. Similar to pharmaceutical and medical devices,
modules are given to a learned intermediary, the contractor or

166
Sterling Drug, Inc. v. Cornish, 370 F.2d 82, 85 (8th Cir. 1966). A learned

intermediary is someone knowledgeable about the risks associated with a
product.

167
See e.g., E.R. Squibb and Sons, Inc. v. Farnes, 697 So. 2d 825, Prod. Liab.

Rep. (CCH) P 14995 (Fla. 1997); Martin v. Hacker, 83 N.Y.2d 1, 607 N.Y.S.2d
598, 628 N.E.2d 1308, Prod. Liab. Rep. (CCH) P 13793 (1993); Carmichael v.
Reitz, 17 Cal. App. 3d 958, 95 Cal. Rptr. 381 (2d Dist. 1971).

168
Allen v. G.D. Searle & Co., 708 F. Supp. 1142, 8 U.C.C. Rep. Serv. 2d 983

(D. Or. 1989) (applying Oregon law).
169

Restatement (Third) of Torts: Prod. Liab. § 6(d)(2) (1998).
170

Mays v. Ciba-Geigy Corp., 233 Kan. 38, 661 P.2d 348, 351 (1983).
171

Mays, 661 P.2d at 365.
172

Mays, 661 P.2d. at 364.
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installer of the module. The contractor or installer likely has
knowledge or sophistication comparable to that of the
manufacturer. Thus, if the module manufacturer adequately
warns the intermediary and can reasonably rely on the intermedi-
ary to warn the ultimate consumer or user (such as a developer,
apartment dweller or employee installing the module), the
manufacturer may avoid liability for inadequate warning or
instruction claims.

Clearly, a module manufacturer is not without defenses in a
product liability claim, and there are others worth mentioning
here.

3. Limitations on Recovery under the Products Li-
ability Doctrine

No discussion of the application of product liability law to
modular construction would be complete without discussing two
doctrines that limit and sometimes preclude a party from recover-
ing, the Economic Loss Rule and the Integrated Product Doctrine.

Economic Loss Rule
The economic loss rule bars recovery of “economic losses” in a

tort action, including products liability claims.173 “Economic loss”
has been de�ned as “damages for inadequate value, costs of repair
and replacement of the defective product, or consequent loss of
pro�ts—without any claim of personal injury or damage to other
property.”174 The rule originated in strict liability cases as a
defense to tort liability when parties had allocated risk by
contract with speci�c warranty provisions covering potential
product defects. In the seminal case of Seely v. White Motor Co.,
for example, the Supreme Court of California ruled that tort li-
ability for losses incurred after a truck overturned without injur-
ing anyone or damaging any property other than the truck (the
product) itself was not appropriate under a strict liability

173
Vincent R. Johnson, The Boundary-Line Function of the Economic Loss

Rule, 66 Wash. & Lee L Rev. 523, 528–29 (2009); see also Restatement (Third)
of Torts: Prod. Liab. § 21 cmt. e (1998).

174
Note, Economic Loss in Products Liability Jurisprudence, 66 Colum. L.

Rev. 917, 918 (1966) Northwest Arkansas Masonry, Inc. v. Summit Specialty
Products, Inc., 29 Kan. App. 2d 735, 31 P.3d 982, 987, Prod. Liab. Rep. (CCH) P
16189 (2001) (stating that economic loss includes damages for “inadequate
value, costs of repair, replacement costs, and loss of use of the defective prod-
uct”); McDonough Equipment Corp. v. Sunset Amoco West, Inc., 669 So. 2d 300
(Fla. 3d DCA 1996) (“Economic losses or claims have been de�ned by our
supreme court as ‘damages for inadequate value, cost of repair and replacement
of the defective product, or consequent loss of pro�ts—without any claim of
personal injury or damage to other property.’ ’’).
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theory.175 The court determined that the buyer of the truck suf-
fered losses solely because the truck failed to perform as
expected.176 Because the harm was deemed purely economic in
nature, the court found that the claim was grounded only in
contract, not tort, and that product purchasers can “be fairly
charged with the risk that the product will not match . . . [their]
economic expectations unless the manufacturer agrees that it
will.”177

The U.S. Supreme Court subsequently applied the economic
loss doctrine outside of the consumer context in East River Steam-
ship Corp. v. Transamerica Delaval, Inc.178 In East River, a
shipbuilder sued a turbine manufacturer—both commercial enti-
ties—after a component in the manufacturer's turbines failed
during the ships' �rst voyages, causing damage to the turbines,
but not the rest of the ships.179 The Court barred the claim on the
basis of the economic loss rule, stating that, “[w]hen a product
injures only itself the reasons for imposing a tort duty are weak
and those for leaving the party to its contractual remedies are
strong.”180 Damage only to a product itself—here, the turbines—
just means that the product “has not met the customer's expecta-
tions,” which contract law, not tort law, is designed to address.181

Since Seeley and East River Steamship, the economic loss rule
has been raised as a defense in all types of construction cases—
including, e.g., claims of equipment or product defects, claims of
negligent construction against contractors or subcontractors, and
claims by owners, contractors, or subcontractors against design

175
Seely v. White Motor Co., 63 Cal. 2d 9, 45 Cal. Rptr. 17, 403 P.2d 145, 2

U.C.C. Rep. Serv. 915 (1965).
176

Seely, 403 P.2d at 150.
177

Seely, 403 P.2d at 151.
178

East River S.S. Corp. v. Transamerica Delaval, Inc., 476 U.S. 858, 106 S.
Ct. 2295, 90 L. Ed. 2d 865, Prod. Liab. Rep. (CCH) P 11008, 1986 A.M.C. 2027,
1 U.C.C. Rep. Serv. 2d 609 (1986). Although the Court's decision in maritime ju-
risdiction was not mandatory authority for state tort law, the Court's reasoning
convinced most jurisdictions to adopt the economic loss doctrine.

179
East River Steamship Corp., 476 U.S. at 860–61.

180
East River Steamship Corp., 476 U.S.at 871 (emphasis added).

181
East River Steamship Corp., 476 U.S.at 871–72 (“Therefore, a claim of a

nonworking product can be brought as a breach-of-warranty action. Or, if the
customer prefers, it can reject the project or revoke its acceptance and sue for
breach of contract.”).
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professionals for negligent design or construction management.182

It seems safe to conclude that the economic loss rule will be as-
serted by module fabricators as a defense to tort actions where
“economic losses” are alleged. These fabricators may insist that
economic losses can be claimed, if at all, only in contract—and
then only subject to contract defenses, such as failure to give
required notice, disclaimers of warranty, limitations of liability,
or exclusion of consequential damages.

Application of the economic loss rule is less clear when only a
component part of a larger product or system destroys the rest of
the machine or system in which the component was incorporated.
What constitutes the “product” when numerous components work
together? What counts as damage to the “product itself” when the
product consists of multiple components? Is damage to other
components within the product enough to escape the economic
loss rule? The law long ago recognized that as technology
advanced, products became increasingly complex, which makes
de�ning the “product” for purposes of the economic loss rule more
di�cult. To address this issue, many jurisdictions have adopted
the integrated product doctrine to determine the scope of a
“product.”183

Integrated Product Doctrine
Under the integrated product doctrine, damage by a component

of a product to the rest of the product itself constitutes strictly
economic losses subject to the economic loss rule. To avoid ap-
plication of the economic loss rule, the doctrine provides that the
defective component must damage “other property,” i.e., some-
thing other than the product itself. If a defective component
causes damage to a product that is “deemed to be an integrated
whole,” and the damage does not go any further (personal injury
or damage to other property), then “courts treat such damage as
harm to the product itself.”184 When applicable, the doctrine limits
a damage recovery, if any, to the terms of an express warranty
issued, barring any claims in tort for strictly economic losses.

182
Beth M. Andrus, James L. Gessford, and William R. Joyce, The Economic

Loss Doctrine in Construction Cases: Are the Odds for Design Professionals
Better in Vegas?, 2 No. 1 J. Am. College of Constr. Lawyers, 2; Steven B. Lesser,
Economic Loss Doctrine and Its Impact Upon Construction Claims, 14 Constr.
Law. 21 (1994).

183
See Dean v. Barrett Homes, Inc., 204 N.J. 286, 8 A.3d 766, 773, Prod.

Liab. Rep. (CCH) P 18523 (2010) (stating that federal courts, including the
Third Circuit have “begun to expand the economic loss rule through the adop-
tion of . . . the integrated product doctrine”).

184
Restatement (Third) of Torts: Prod. Liab. § 21 cmt. e (1998).
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In Koss Construction v. Caterpillar, Inc., for example, the
plainti� sued both the dealer and manufacturer of a vibratory
roller after a defective hydraulic hose inside the roller caused
damage to the roller itself.185 In deciding that the plainti�'s tort
claims for damage to the roller itself were barred by the economic
loss rule, the Koss court relied on the Court's analysis in East
River Steamship Corp.186 Applying the East River analysis, the
Koss court rejected the plainti�'s argument that, because only
one component of the roller was defective (the hose), and the
defective component caused damage to other parts (the roller
itself), the damages sought were not barred by the East River
analysis. The Koss court noted: “[A]ll but the most simple
machines have component parts. This does not mean that dam-
age to ‘other property’ results, when one defective part causes
damage to another part within the same product.”187

In Dean v. Barrett Homes, Inc.,188 homeowners who purchased
a new home from a builder brought suit in tort against the
manufacturer of an Exterior Insulation and Finish System
(“EIFS”) used in the construction, alleging negligence, breach of
warranty, consumer fraud, and strict liability after the homeown-
ers found extensive damage to structural members behind the
EIFS.189 The trial court dismissed the strict liability claim, �nd-
ing that the plainti�s su�ered only economic loss and thus could
not bring their claim in tort, which the appellate court a�rmed.
The New Jersey Supreme Court reversed, however, �nding that
“the integrated products doctrine d[id] not apply to the facts
before this Court, but that the economic loss rule limited
plainti�s' recovery to damage to the structure other than that
sustained by the exterior �nishing system itself.”190 Whether
homeowners' claims for damage to the structure (other than the
EIFS) were barred by the economic loss rule itself depended on
whether the “EIFS was su�ciently integrated into the home to

185
Koss Const. v. Caterpillar, Inc., 25 Kan. App. 2d 200, 960 P.2d 255, 256,

37 U.C.C. Rep. Serv. 2d 612 (1998).
186

East River Steamship Corp., 476 U.S. at 868; see also Koss Constr. Co.,
960 P.2d at 259 (“East River provides a rule that is straightforward and predict-
able and that establishes a logical demarcation between cases . . ..”).

187
Koss, 960 P.2d at 260.

188
Dean v. Barrett Homes, Inc., 204 N.J. 286, 8 A.3d 766, Prod. Liab. Rep.

(CCH) P 18523 (2010).
189

Dean, 8 A.3d at 769.
190

Dean, 8 A.3d at 768.
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become a part of the structure.”191 The New Jersey Supreme Court
held that it did not.

It should also be noted that, as a general rule, a manufacturer
of component parts is not liable for harm caused by a component
when it is incorporated into a �nished product by a third party
unless the component itself was unreasonably dangerous at the
time it left the manufacturer's control.192 Most jurisdictions do
not require a component manufacturer to analyze the design of
the completed project that incorporates its nondefective compo-
nent part. Similarly, most jurisdictions do not require a compo-
nent manufacturer to anticipate risks that may arise from the
nondefective component's incorporation into a defective as-
sembled product. The Restatement, like these jurisdictions, recog-
nizes that it would be unjust and ine�cient to impose liability on
the manufacturer or seller of a nondefective component solely on
the ground that the manufacturer of the integrated product uses
the component in a manner that renders the integrated product
defective.193

Where the component seller or manufacturer is substantially
involved in the integration of the component into the design of
the integrated product, however, the component seller is subject
to liability when the integration results in a defective product
and the defect causes harm to another.194 Substantial participa-
tion can take various forms. For example, the manufacturer or
assembler of the integrated product may invite the component

191
Dean, 8 A.3d at 776. The court did not de�nitively adopt the integrated

product doctrine. Instead, the court's decision allows courts to decide on a case-
by-case basis whether a product is integrated into another product.

192
Koonce v. Quaker Safety Products & Mfg. Co., 798 F.2d 700, 715, Prod.

Liab. Rep. (CCH) P 11207, 21 Fed. R. Evid. Serv. 631 (5th Cir. 1986) (stating
that a component part manufacturer is protected from liability when “the defec-
tive condition results from the integration of the part into another product and
the component part is free from defect”); Taylor v. Elliott Turbomachinery Co.,
Inc., 171 Cal. App. 4th 564, 90 Cal. Rptr. 3d 414 (1st Dist. 2009) (stating that
under California's component parts doctrine, the manufacture of a product
component is not liable for injuries caused by the �nished product into which
the component is incorporated unless the component was defective at the time
it left the manufacturer).

193
Cross�eld v. Quality Control Equipment Co., Inc., 1 F.3d 701, 704, Prod.

Liab. Rep. (CCH) P 13621 (8th Cir. 1993) (applying Missouri law) (supplier of a
chain for chitterlings cleaning machine not liable for its use as one part of a
defectively designed machine); Restatement (Third) of Torts: Prod. Liab. § 5
cmt. a (1998). The refusal to impose liability on sellers of nondefective
components appears in various defenses and rules such as the “raw material
supplier defense” and the “bulk sales/sophisticated purchaser rule.”

194
Restatement (Third) of Torts: Prod. Liab. § 5 cmt. e (1998).
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seller to design a component that performs speci�cally as part of
the integrated system. Alternatively, the component seller may
play a substantial role in determining which component best
serves the needs of the integrated product. Lastly, a component
seller may also be subject to liability if the integration of the
component causes the product to be defective and the resulting
defect causes harm to other property besides the integrated prod-
uct itself.195 Where the component manufacturer does not
substantially participate in the integration of the product, it is
not liable under the Restatement. Courts frequently absolve the
manufacturer by stating that the manufacturer has had “no
control” over the design of the integrated product.196

Di�erent rules also apply if the component part is itself
defective: A commercial seller or other distributor of a product
component is subject to liability for harm caused by a defect in
the component—subject, of course, to the economic loss rule and
the integrated products doctrine.197 This same rule applies when
a component is defectively designed and when determining
whether a component seller has a duty to provide reasonable
instructions and warnings to the component buyer.198 Typically, a
component seller is required to provide instructions and warn-
ings regarding risks associated with use of the component unless
a sophisticated buyer integrates a component into another
product.199

195
Restatement (Third) of Torts: Prod. Liab. § 5 cmt. f (1998).

196
See e.g., Zaza v. Marquess and Nell, Inc., 144 N.J. 34, 675 A.2d 620, 627,

Prod. Liab. Rep. (CCH) P 14628 (1996); Depre v. Power Climber, Inc., 263 Ill.
App. 3d 116, 200 Ill. Dec. 203, 635 N.E.2d 542, 544 (1st Dist. 1994); Trevino v.
Yamaha Motor Corp., U.S.A., 882 F.2d 182, 184–85, 186, Prod. Liab. Rep. (CCH)
P 12249, 14 Fed. R. Serv. 3d 1114 (5th Cir. 1989) (abrogated on other grounds
by, Little v. Liquid Air Corp., 37 F.3d 1069, Prod. Liab. Rep. (CCH) P 14081
(5th Cir. 1994)).

197
Restatement (Third) of Torts: Prod. Liab. § 5 cmt. b (1998).

198
Restatement (Third) of Torts: Prod. Liab. § 5 cmt. b (1998).

199
Restatement (Third) of Torts: Prod. Liab. § 5 cmt. b (1998) (providing that

a component manufacturer or distributor may be liable if (1) the seller or dis-
tributor of the component substantially participates in the integration of the
component into the design of the product; (2) the integration of the component
causes the product to be defective; and (3) the defect in the product causes the
harm); 63 Am. Jur. 2d Prod. Liab. § 149; see also Michalko v. Cooke Color and
Chemical Corp., 91 N.J. 386, 451 A.2d 179 (1982) (holding that an independent
contractor that rebuilt part of a machine according to the speci�cations of the
owner can be held strictly liable for injuries sustained by the foreseeable user of
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The Economic Loss Rule, the Integrated Product Doctrine, and
Modular Construction

The economic loss rule and the integrated product doctrine
may play important roles in cases involving modular construction.
Pursuant to the Restatement, if the module is not unreasonably
defective at the time it leaves the manufacturer's control, then
the manufacturer should not be liable for injuries caused by the
module when it is incorporated into the building as a whole.200

But a manufacturer may be liable if the module is itself defective
or defectively designed for its intended use.201 The issue becomes
more complicated as it relates to liability for manufacturers who
substantially participate in the integration of a module into the
design of the building. Modules are inherently designed to
perform speci�cally as part of the building into which they are
integrated.

Whether a manufacturer of a module substantially participated
in the integration of the module into the building likely will be
determined on a case-by-case basis pursuant to the contract be-
tween the entities and a review of the plans and speci�cations.
Presumably, the more control the manufacturer has over the
design of the module, the more likely it is to appear to the court
that it “substantially participated” in the integration of the
component into the integrated product.
IV. Observations on Insurance in Modular Construction

Modular construction changes both the nature and location of
much of the construction work for a given project, and thus it
may a�ect di�erent insurance policies, including Owner or
Contractor-Controlled Insurance Programs (“CIP”), commercial
general liability insurance (“CGL”), professional liability insur-
ance, and Builders Risk Insurance. Several observations seem
reasonable.

First, CIP programs typically depend on the amount of workers
compensation premium to be paid. If a substantial amount of
work to build a project occurs o�-site, as will be the case in

the machine when the contractor failed to make the machine safe or to warn of
the dangers inherent in its use).

200
Koonce, 798 F.2d at 715; Taylor, 90 Cal.Rptr.3d at 429; Restatement

(Third) of Torts: Prod. Liab. § 5 cmt. e (1998).
201

See e.g., Fleck v. KDI Sylvan Pools, Inc., 981 F.2d 107, Prod. Liab. Rep.
(CCH) P 13380 (3d Cir. 1992); Kaneko v. Hilo Coast Processing, 65 Haw. 447,
654 P.2d 343 (1982); Dougherty v. Edward J. Meloney, Inc., 443 Pa. Super. 201,
661 A.2d 375 (1995); Bradford v. Bendix-Westinghouse Automotive Air Brake
Co., 33 Colo. App. 99, 517 P.2d 406 (App. 1973).
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modular construction, the amount of payroll for workers on site
may not cross the threshold required to make a CIP program
viable. For this reason, one may �nd that a CIP does not make
economic sense on certain modular construction projects. It would
be wise for practitioners to address this issue early in the project
planning process.

Second, as noted above, many insist that modular construction
will reduce defects in construction because modules are built in a
factory or near-factory setting, in a controlled climate, with bet-
ter material and labor-staging and superior quality control and
quality assurance theoretically possible. If this in fact proves to
be the construction industry's experience in modular construc-
tion, one might expect claims on CGL insurance policies,
sometimes �owing from construction defects that cause resultant
property damage, to decrease. If so, CGL premiums also may
decrease in modular construction. On the other hand, the risk of
defects may shift to the modular fabricator and the fabricator's
limits of CGL insurance now may need to be increased. In addi-
tion, the modular fabricator may have direct or delegated design
responsibility and that should be addressed through either the
elimination of the professional services exclusion in the CGL
policy or the purchase of contractor's professional liability
insurance.

Third, and by contrast, claims against design professionals' er-
rors and omissions policies may increase due to the narrower tol-
erance for design error on a modular project. In a traditional
stick-built project, much coordination in the installation of vari-
ous systems components (plumbing risers and plumbing branches,
feeder electrical conduit and distribution conduit, supply HVAC
duct and branch ductwork) occurs on site. With modular construc-
tion in, for example, a multi-story apartment building, the plumb-
ing risers already may be erected on site, just after the structural
steel, and also may be incorporated in the concrete slabs. If a
dimension used to construct the plumbing contained in the
subsequently-delivered apartment modules is o� even slightly,
the apartment module plumbing connections may not “meet up
with” the plumbing risers on site. Unlike in stick-built construc-
tion, it is much more di�cult to just “make it work” by wrestling
the plumbing connections to join, because the plumbing in the
module is already �xed and “covered up,” or integrated with,
module electrical systems, HVAC systems and �nish material
such as drywall, paint and carpeting. Clearly, the cost to resolve
the dimension problem in the �eld could be far more expensive
than in a stick-built project, perhaps leading to more expensive
claims against design professionals. One might expect premiums
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for design professionals to increase on modular projects. This
may also be true due to the higher bar for detailed design on
modular construction,202 and the need to complete and “freeze”
the detailed design earlier in the life of the project so that module
fabricators can start work while the foundations are built and
structural steel is set in the �eld—the early design freeze may
lead to errors by design professionals used to working on stick-
built jobs. The need for a module to �t “hand in glove” with
construction performed on site may raise the standard of care for
earlier, and more precise, design.

Fourth, the approach to Builder's Risk insurance coverage may
need adjustment on a modular construction project. A Builder's
Risk policy, of course, is a form of property insurance. Very often,
Builder's Risk coverage extends (by endorsement) to material
stored on site or to material in transit. A question arises here as
to whether, given the large size of some modules, there will be
any room on the project site to store modules if necessary. If not,
Builder's Risk insurance may not cover the modules during stor-
age, and it might be wise to procure additional insurance by
endorsement or otherwise. Further, it bears remembering that
the standard Builder's Risk policy will not cover damage to the
modules while they are in the fabricator's shop, as these policies
are focused on covering risks at the project site (except by
endorsement). Does the fabricator have correct insurance for his
operations? Lastly, it is possible that the modular construction
industry will see premiums vary, either up or down, depending
on the industry's loss experience under Builder's Risk policies.
Fewer but heavier hoists, presumably shorter erection periods on
site, and perhaps less labor and equipment activity on site, all
could lead to a di�erent loss experience on modular projects, and
thus di�erent insurance pricing. Time will tell.
V. Lien and Prompt Payment Statutes: One Tier Too
Remote?

The experienced construction practitioner knows that, gener-
ally speaking, in most states, only laborers and materialmen of a
su�ciently close contracting tier to the owner can claim a lien.
For example, in New York, while there is no limit on the tiers of
subcontractors that may claim a lien on a private improvement,
the same is not true for material suppliers.203 Thus in New York,
a prime contractor, its plumbing subcontractor and the plumbing

202
See section III.A.5, supra.

203
Infra Metals Co. v. DK Indus. Services Corp., 120 A.D.3d 762, 991

N.Y.S.2d 353 (2d Dep't 2014).
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materials supplier can claim a lien, but the plumbing supply
manufacturer cannot.204

In modular construction, an additional contracting tier may be
introduced. For example, in the example above, if a prime contrac-
tor enters into a contract with a module fabricator to construct,
say, apartment modules in a factory o� site, the module fabrica-
tor might subcontract with the plumber, who contracts with the
plumbing materials supplier. In this case, the plumbing materi-
als supplier would now be in a contracting tier too distant from
the project and the owner to claim a lien.

A similar concern presents itself under prompt payment
statutes. If an additional tier of contracts is inserted into the
chain of privity when a modular fabricator subcontracts with a
prime contractor, lower-tier contractors or materialman may lose
the protections of the applicable prompt payment statute.205

Contracting parties, and in particular subcontractors and sup-
pliers and their counsel, will want to keep this in mind so as not
to be surprised when it comes time to �le a lien or attempt to as-
sert rights under prompt payment statutes.
VI. Statutes of Limitation and Statutes of Repose

Statutes of limitation and statutes of repose sometimes di�er if
a cause of action is considered one for breach of a construction
contract, breach of a contract for the sale of goods and for a claim
based on a product de�ciency. For a general appreciation of the
di�erences, compare the following:

Statute of Limitations
State Written Contract Sale of Goods
Arizona 6 years. A.R.S.

§ 12-548.
4 years. A.R.S.
§ 47-2725.

Georgia 6 years. O.C.G.A
§ 9-3-24.

4 years. O.C.G.A
§ 11-2-725.

204
A & J Buyers, Inc. v. Johnson, Drake & Piper, Inc., 25 N.Y.2d 265, 271,

303 N.Y.S.2d 841, 250 N.E.2d 845 (1969).
205

See, e.g., Ark. Code Ann. § 19-4-1411 (providing no protection for lower-
tiered subcontractors under prompt payment statute for public works); Idaho
Code Ann. § 67-2302 (same).
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Statute of Repose
State Construction Products
Georgia 8 years from sub-

stantial
completion.
O.C.G.A. § 9-3-
51(a).

10 years after date
of �rst sale.
O.C.G.A. § 51-1-
11(b)(2).

Connecticut 7 years from
substantial
completion.
C.G.S.A. § 52-584a.

10 years from date
of sale.
C.G.S.A. § 52-577a.

Texas 10 years from
substantial
completion. Tex.
Civ. Prac. & Rem.
Code Ann.
§ 16.008.

15 years from sale.
Tex. Civ. Prac. &
Rem. Code Ann.
§ 16.012.

The construction practitioner will want to recognize that the
statutes of limitation and repose may be di�erent on the
traditional construction project than in a modular construction
setting, and analyze his/her cause of action carefully to avoid
surprises.
VII. Conclusion

The legal landscape for construction projects built using
modular construction is di�erent. The principles discussed above
are not necessarily new, but their application to large construc-
tion projects has the potential to change traditional legal
relationships. It will be interesting to see the law in this area
develop as modular construction continues to grow, and as a few
of those projects wind their way through the courts and
arbitration.

Until the law develops, there are a few points that may be
helpful reminders to construction practitioners:

1. If the parties do not wish for the UCC to govern their
relationships in modular construction, they can easily agree that
their contracts are primarily for services and not the supply of
the goods, so that the UCC will not apply. Alternatively, the par-
ties can specify in their agreements that the UCC will not apply
to their rights and obligations.

2. Even if the UCC does apply, the parties can avoid terms
supplied by the UCC by adequately addressing the substance of
those terms in their contracts.

3. It might be advisable for contracting parties to negotiate
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and execute contracts or purchase orders for procurement of so-
phisticated construction modules, rather than using “o� the shelf”
purchase orders, particularly if there is a risk of sellers and buy-
ers exchanging inconsistent purchase documents. This practice
would avoid a “battle of the forms” in which the terms of the
resulting contract may not be clear until a tribunal makes a rul-
ing on what terms apply.

4. Insurance policies should be scrutinized to ensure that they
provide the right coverage, in the right amount, for the parties
bearing risk in modular construction.

5. A module fabricator or modular contractor should give
consideration to buying product liability insurance, in the event
the tribunals �nd that product liability laws apply to construc-
tion modules or modular projects.

In memoriam
The authors wish to remember their friend and colleague of

many years, Josh Kohner, Esq. Josh inspired this article and was
to be its co-author. We remember his easy manner, and his
contributions to construction law and the construction industry.

Journal of the ACCL

178 © Thomson Reuters E Journal of the ACCL E Vol. 9 No. 1


