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On Nov. 29, 2017, the U.S. Department of Justice kicked off the holiday season with a 
Christmas offering of sorts to companies subject to the U.S. Foreign Corrupt Practices 
Act with its announcement of a revised corporate enforcement policy.[1] The policy 
revision makes permanent the core elements of an Obama-era FCPA pilot program and 
also adds a key benefit to firms considering voluntary disclosures of FCPA violations — 
namely, that a presumption of no prosecution will apply to those companies that self-
report such misconduct in a manner consistent with the DOJ’s standards. 
 
Viewed in context, the new enforcement policy is noteworthy in several respects. First, 
it addresses lingering questions about whether the Trump administration would 
continue the robust enforcement of the FCPA that has evolved over the last several 
administrations. The president’s past comments on the law prior to taking office, 
suggesting it created an uneven playing field for U.S. firms, as well as comments by 
Attorney General Jeff Sessions raised some questions in this regard. While Sessions 
committed to FCPA enforcement during his nomination hearings, this new policy, 
announced by Deputy Attorney General Rod Rosenstein last week, puts these issues to 
rest and confirms that all parties subject to the FCPA should continue to be vigilant and 
to expect strong U.S. enforcement. 
 
Second, the new corporate enforcement policy, with its confirmed beneficial treatment 
for corporate liability, continues the DOJ’s recent emphasis on holding individuals, who 
do not receive benefits under the policy, fully accountable for criminal activity.[2] As 
Rosenstein noted in highlighting the distinction, “[i]t makes sense to treat corporations 
differently than individuals, because corporate liability is vicarious; it is only derivative 
of individual liability.”[3] Thus, all individuals working as corporate directors, executives, 
employees and agents should recognize that this new policy does not offer leniency for 
their past or future misconduct. 
 
Finally, companies considering voluntary disclosure need to carefully consider the 
benefits, costs and risks of self-reporting under the now permanent corporate 
enforcement policy. On the one hand, the new presumption of nonprosecution is a 
tangible benefit of disclosure. It extends the pilot program’s effort to afford more 
certainty about the benefits of disclosure to firms as they make the disclosure choice. 
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The policy also continues the 50 percent off discount for those disclosures that still warrant criminal 
resolution. Indeed, in announcing the revised enforcement policy, Rosenstein acknowledged the 
uncertainty that companies deal with when “struggling with the question of whether to make voluntary 
disclosures of wrongdoing.” The policy revision, he explained, is designed to “reassure corporations that 
want to do the right thing.” Rosenstein said he expects the changes “will increase the volume of 
voluntary disclosures.” 
 
On the other hand, the standards for a disclosure to qualify for these and other benefits under the new 
corporate enforcement policy continue to be high. The disclosure must truly be voluntary, the firm must 
be fully cooperative, the firm’s compliance program must meet robust criteria, and the firm must “pay 
all disgorgement, forfeiture, and/or restitution resulting from the misconduct at issue.” Moreover, some 
benefits, including a 25 percent discount, are offered to firms that take appropriate remedial steps but 
do not make voluntary disclosures. 
 
In short, disclosure of violations is still voluntary under the FCPA, and the new policy does not end the 
need for firms to make considered choices. The policy reinforces the importance that DOJ places on the 
potential benefits of disclosure and cooperation. While the new presumption of nonprosecution is a 
tangible benefit of disclosure, that holiday gift may be taken away by the facts and circumstances of a 
particular matter. Nevertheless, firms now can make this choice with a better understanding of the 
potential benefits as well as a full understanding of the relevant standards, which are discussed in detail 
below. There is no “one size fits all” approach here, and companies need to undertake a structured 
analysis on how to proceed. 
 
The Policy Context: The FCPA Pilot Program 
 
The FCPA pilot program, announced on April 5, 2016, was originally set to run for one year and set out 
to test whether formalizing the DOJ’s practice of rewarding voluntary disclosures, cooperation and 
remediation with penalty reductions would result in companies, their boards and management coming 
forward with the hopes of receiving a lessened penalty. The formal revision of the FCPA corporate 
enforcement policy indicates the DOJ’s view that the Obama-era pilot program was having the desired 
impact. During his remarks, Rosenstein noted that “in the year and a half that the Pilot Program was in 
effect the FCPA Unit received 30 voluntary disclosures, compared to 18 during the previous 18-month 
period.” 
 
While the DOJ is touting that the revisions provide greater transparency on what is expected from 
companies that wish to receive credit under the policy, enough subjectivity remains to still make the 
decision to self-report one that directors and officers will continue to debate. 
 
The Newly Created Presumption 
 
The most significant aspect of the revised FCPA corporate enforcement policy is the adoption of a 
presumption that the DOJ will decline to take any enforcement action against companies that: (1) 
voluntarily self-disclose misconduct in an FCPA matter; (2) fully cooperate; and (3) timely and 
appropriately remediate. This presumption will be overcome if there are “aggravating circumstances 
involving the seriousness of the offense or the nature of the offender.” If such aggravating 
circumstances exist, and the DOJ determines criminal prosecution is therefore warranted, companies 
that otherwise meet the criteria for a declination will potentially receive a 50 percent reduction off the 
low end of the applicable sentencing guidelines fine range, and generally will not be required to appoint 
an independent monitor if the company has implemented an effective compliance program. 



 

 

 
The policy lays out examples of aggravating circumstances that may warrant criminal resolution, but 
notes this is a nonexhaustive list: (1) involvement of the company’s executive management in the 
misconduct; (2) a significant profit to the company from the misconduct; (3) pervasiveness of the 
misconduct within the company; and (4) criminal recidivism. Thus, companies and their counsel need to 
consider the full range of circumstances in making the disclosure decision. They need to wrestle with 
questions like what constitutes “executive management” and how high up in the chain of command 
must knowledge of or participation in the misconduct go for “aggravating circumstances” to be found. 
 
The continued emphasis on disgorgement as part of the appropriate remediation necessary to receive 
full credit is apparent from both the policy and Rosenstein’s remarks, in which he clarified that 
declinations with the payment of disgorgement is clearly “not immunity.” The policy makes clear that 
restitution “may be satisfied by parallel resolution with a relevant regulator,” such as the U.S. Securities 
and Exchange Commission. However, in the absence of a parallel regulatory action by the SEC, 
companies will likely have to demonstrate to the government that they have appropriately remediated 
by making satisfactory disgorgement, forfeiture and/or restitution for the violations. 
 
Key Considerations in Evaluating Self-Reporting 
 
Significantly, the new policy confirms and reiterates the standards for voluntary self-disclosure, full 
cooperation, and timely and appropriate remediation. Thus, directors and officers should pay close 
attention to these definitions when evaluating what is expected to qualify for credit under the policy. 
 
1. Self-Disclosure 
 
The new policy retains the pilot program’s definitions and requirements of what qualifies as voluntary 
self-disclosure in FCPA matters. To qualify for credit, self-disclosure must occur “prior to an imminent 
threat of disclosure or government investigation” and “within a reasonably prompt time after becoming 
aware of the offense.” Significantly, the burden is on the company seeking credit to demonstrate 
timeliness. Many times the decision to self-report is being informed by internal investigations or 
reviews, which may take weeks or months to complete. Often companies face the decision of whether 
to self-report before a full investigation has occurred, meaning that a company may or may not know 
whether there are “aggravating circumstances” that would disqualify it from receiving a declination at 
the point when it must decide to self-report. One can easily then imagine a tension arising between the 
director or officer who wants a full understanding of the issue before reaching a decision to self-report, 
and the government, which expects to learn of the issue not long after the fact. 
 
Credit for self-disclosure is also predicated on the company disclosing “all relevant facts known to it, 
including all relevant facts about all individuals involved in the violation of law.” This requirement may 
also give pause to directors and officers considering self-reporting. What is expected by “all relevant 
facts”? Who determines what is “relevant”? And is the company willing to name names? 
 
2. Full Cooperation in FCPA Matters 
 
The new policy includes a detailed description of what the government will consider “full cooperation,” 
which is substantially similar to the description contained in the pilot program. While not an exhaustive 
list, companies are expected to at least: 
 
(i) cooperate proactively and disclose all relevant facts and evidence to the government on a timely 



 

 

basis, even when not specifically asked to do so by the government; 
 
(ii) provide all relevant facts gathered during a company’s independent investigation; 
 
(iii) attribute facts to specific sources; 
 
(iv) preserve, collect and disclose relevant documents to the government, including documents located 
overseas; 
 
(v) refrain from interviewing witnesses, including a company’s own employees, if requested to do so by 
the government; 
 
(vi) make employees and officers available to the government to interview; and 
 
(vii) facilitate the production of third-party witnesses and documents. 
 
An addition in the new policy is a footnote providing that “[i]f a company claims that it is impossible to 
meet one of these requirements ... the Fraud section should closely evaluate the validity of that claim 
and should take the impediment into consideration in assessing whether the company has fully 
cooperated.” This footnote appears to suggest that a company may be able to successfully obtain credit 
even if not able to fully satisfy the policy’s requirements. However, the policy notes that the company 
has the burden of establishing why it cannot meet the requirements. 
 
Inviting the government in and providing this level of access to people and information is enough to give 
pause in many a boardroom. 
 
Needless to say, this can be a very expensive undertaking and an investigative challenge, especially in 
cases involving multinational firms with offices in multiple countries. 
 
3. Timely and Appropriate Remediation 
 
Companies can’t just spot the problem — they have to fix it in order to benefit from the new policy. As 
with self-disclosure and full cooperation, the government sets a relatively high standard for what is 
expected by remediation. Among other things, the government expects that a company will engage in a 
root-cause analysis of the underlying criminal conduct and take steps to address such causes, implement 
an effective compliance and ethics program, discipline employees who participated in the conduct or 
who failed in their oversight and supervision, retain business records in an appropriate way, and take 
additional steps commensurate with the conduct identified. 
 
The Continued Importance of an Effective Compliance Program 
 
The policy discusses in depth the importance of having an effective compliance program. In particular, 
for a company to receive full credit for timely and appropriate remediation in FCPA matters, it must 
have in place an “effective compliance and ethics program.” Similarly, if criminal resolution is warranted, 
a company that has an effective compliance program, and has otherwise fully cooperated, self-reported 
and remediated, will not likely require the appointment of a monitor. 
 
The policy again provides the following, nonexhaustive but robust list of what may be considered in 
evaluating effective compliance programs: 



 

 

 The company’s culture of compliance, including awareness among employees 
that any criminal conduct, including the conduct underlying the investigation, 
will not be tolerated; 
  

 The resources the company has dedicated to compliance; 
  

 The quality and experience of the personnel involved in compliance, so that 
they can understand and identify the transactions and activities that pose a 
potential risk; 
  

 The authority and independence of the compliance function and the availability 
of compliance expertise to the board; 
  

 The effectiveness of the company’s risk assessment and the manner in which 
the company’s compliance program has been tailored based on that risk 
assessment; 
  

 The compensation and promotion of the personnel involved in compliance, in 
view of their role, responsibilities, performance and other appropriate factors; 
  

 The auditing of the compliance program to assure its effectiveness; and 
  

 The reporting structure of any compliance personnel employed or contracted by 
the company. 

 
Two additions in the new policy are worth noting: First, the compliance function is now expected to 
have “authority” as well as independence; second, companies are required to have engaged in the 
“appropriate retention of business records,” including “prohibiting the destruction or deletion of 
business records.” These additions appear to reflect lessons learned by the government from the issues 
that arose in matters under the pilot program. 
 
For firms that did not have an effective system in place to begin with (which in part may have given rise 
to the violation in question), the challenge is to improve these systems quickly and in a way that its rigor 
can be measured to qualify for benefits under the policy. For example, evaluating the “effectiveness of 
the company’s risk assessment” is something that typically is done after a period of time when it has 
experience rather than simply on relying on new policies and procedures on paper. 
 
In all events, the policy clearly highlights the continued importance of an effective compliance program 
and the need for companies, and their directors and officers, to put one in place to deter violations as 
well as to facilitate more lenient treatment if a subsequent violation occurs. Boards of directors of 
companies with material FCPA exposure due to the nature of their business (whether in risky countries, 
business sectors or the like) should exercise appropriate oversight over this issue and review the 
effectiveness of these programs from time to time. Setting the right “tone at the top” and building a 
truly strong culture of compliance and an effective program requires not only a significant dedication of 
time and effort at the outset, but also should remain at the forefront of corporate priorities. FCPA 
violations — and particularly those involving aggravating circumstances — are simply less likely to occur 
in companies that prioritize effective compliance functions. 
 



 

 

Conclusion 
 
Although the prospect of a declination is encouraging for companies considering self-reporting, the 
decision to disclose remains voluntary. Firms have to carefully assess the potential benefits of such 
disclosures along with potential costs and risks, including whether they qualify under the rigorous 
standards for voluntary disclosure in the DOJ’s FCPA enforcement policy. Questions about what 
constitutes a “voluntary” disclosure, cooperation, an effective compliance program, and whether 
aggravating circumstances are involved are subjective determinations. These questions, along with the 
amount of disgorgement, are difficult to answer and require a “facts and circumstances” analysis. 
Ultimately, these are subjective judgments that the company in the first place, and the Justice 
Department, if a voluntary disclosure is made, will make in deciding on a course of action. 
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[1] The revised FCPA Corporate Enforcement Policy is available at https://www.justice.gov/criminal-
fraud/file/838416/download. 
 
[2] The Yates memorandum, released by the Department of Justice in September 2015, emphasized a 
focus on prosecuting culpable individuals. For additional information regarding the Yates memorandum 
as it relates to the FCPA pilot program, see https://us.eversheds-
sutherland.com/mobile/NewsCommentary/Multimedia/192028/Webcast-Internal-Investigations-The-
Impact-of-the-Yates-Memo-the-FCPA-Unit-Pilot-Program-and-Recent-Legal-Decisions. 
 
[3] Rod Rosenstein, Deputy Attorney General, Remarks at the 34th International Conference on the 
Foreign Corrupt Practices Act (Nov. 29, 2017) (available at https://www.justice.gov/opa/speech/deputy-
attorney-general-rosenstein-delivers-remarks-34th-international-conference-foreign).  

 

 
 
 
 


