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dard, potential plaintiffs can, without 
any legal risk to themselves, unilaterally 
create substantial legal risk to poten-
tial defendants. By contrast, plaintiffs 
and their lawyers who take the formal 
step of filing complaints in federal court 
are immediately subject to Rule 11 and 
other sanctions if their complaints lack 
a reasonable factual basis or have been 
presented for an improper purpose. No 
such restraint operates on those who 
merely threaten litigation or send off a 
preservation demand letter.

Expensive: In a statement to the Civil 
Rules Advisory Committee, Microsoft 
stated that two-thirds of its 14,805 lit-
igation holds pertained to matters that 
had not yet been filed. A Fortune 10 
attendee stated that 40% of its holds fell 
into that category; it spent $5 million 
on pre-litigation preservation in one 
case without a filed complaint. It is dif-
ficult to measure the financial costs of 
the current preservation regimen, but 
no one would disagree that it is very 
expensive.

Source of ancillary litigation: The 
law wisely prohibits parties from litigat-
ing extraneous issues. The new preser-
vation regimen, however, has spawned 
an area of dispute entirely ancillary to 
the merits. This has increased the com-
plexity and costs of litigation in Ameri-
can courts. Existing rules do not contain 
the answer. While many parties agree 
that preservation law needs chang-
ing, proposals for change vary widely. 
Some have suggested that increasing 
case management by judges, applying 
the proportionality principle — Rule 
26(b)(2)(c) — or resolving issues at the 
Rule 26(f) conference would improve 
the situation. None of these sugges-
tions addresses uncertainty and impre-
cision of pre-filing preservation issues 
— because pre-filing, there is no judge 
to manage anything and no rule to 
apply. 

I have submitted to the committee 
five proposed rules (http://1.usa.gov/
tsggC6) that will prevent substantial 
injustices, but at the same time are com-
prehensive and comprehensible. 

1. General prohibition of inten-

tional destruction: It would be sanc-
tionable for a party to destroy any mate-
rial still within its retention period (as 
established by a retention schedule or 
by law) and with the intention of mak-
ing it unavailable to an adversary in  
litigation.

2. Trigger: The duty to preserve 
material would be triggered when a 
defendant receives actual notice that 
a complaint or petition has been duly 
filed against it. The trigger for a plain-
tiff would also be when the complaint 
is filed. The “reasonable anticipation 
of litigation” trigger standard would be 
abandoned.

3. Pre-filing preservation orders 
available for good cause: Rule 27 would 
be amended to empower district courts 
to order pre-filing preservation for good 
cause shown. Because the producing 
party would be on notice and present 
before the court:

• Parties could dialogue and ideally 
cooperate.

• The court could oversee the pro-
cess.

• Issues of proportionality could be 
considered.

• Cost-shifting would be available in 
appropriate cases. 

The mere existence of such a rule 
would likely spur voluntary coopera-
tion and obviate application to the dis-
trict court in many cases.

4. Scope: The scope of preservation 
would be bounded by the duly-filed 
complaint, but would only encompass 

material used in the conduct of the pre-
serving party’s business. It would pre-
sumptively exclude the types of mate-
rial excluded from discovery and pres-
ervation by the 7th Circuit pilot project 
(e.g., deleted data, data on redundant 
back-up tapes, RAM data, etc.).

5. Sanctions: Sanctions would not 
be available in the absence of evidence 
that the party from whom sanctions are 
sought acted in bad faith. 

Negligent loss would not be sufficient 
for sanctions but could be addressed by 
further discovery.

Under these proposed rules, issues 
of trigger and scope would largely fall 
away. Defendants would not be exposed 
to legal jeopardy for failing to take affir-
mative preservation steps until the 
plaintiffs suing them were themselves 
subject to all the legal risks one incurs 
when a complaint is filed in court. It 
would no longer be necessary to deter-
mine whether an incident of spoliation 
was negligent, grossly negligent, reck-
less or intentional. 

It is impossible to achieve perfection 
in preserving potentially relevant evi-
dence, but our civil justice system has 
for centuries been based on a prepon-
derance of the evidence standard.

In needlessly striving for perfection 
and punishing parties who fall short, 
current case law has created a severely 
flawed system. We need transforma-
tive change, not a “tinkering around the 
edges” approach.

While these proposed rules may 
strike many as radical — after all, we 
have had eight years to adjust to the 
Zubulake  affirmative preservation reg-
imen — they would provide consistent, 
definitive guidelines for action, which 
would reduce expense, ancillary litiga-
tion and “gotcha” litigation tactics. Wit-
nesses and trials would remain avail-
able to resolve disputes under the pre-
ponderance of the evidence standard 
even where, as it almost always is, the 
documentary evidence is incomplete.

Robert Owen is a partner at Suther-
land Asbill & Brennan, in New York City. 
Email: robert.owen@sutherland.com. 
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