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Executive Compensation Disclosure

Compensation Discussion and Analysis (CD&A) 
– Disclosure of material features of compensation objectives and 

policies for named executive officers (NEOs).
– Principles-based disclosure.

Compensation Committee report
– States whether compensation committee reviewed and discussed the

CD&A with management.
– States whether the compensation committee recommended to the 

Board of Directors to include the CD&A in the company’s annual 
report on Form 10-K or proxy statement. 
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Compensation Discussion and Analysis

CD&A must address:
– A discussion of the company’s compensation program objectives;
– What the compensation program is designed to reward;
– The elements of the company’s compensation program;
– For each element, the factors the company examined in determining 

whether to pay the element or not; 
– If an element is paid, how the amount paid (or formula used to 

calculate the payment) is determined; and
– How each element and the decision regarding that element fits into 

the company’s overall compensation objective and effects decisions 
regarding other elements. 
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SEC’s Comments on 2007 CD&A Disclosure

Presentation matters
Focus on “Analysis”
Areas where enhanced disclosure is needed
– Decision-making process
– Role of Compensation consultant
– Internal pay equity/Wealth accumulation
– Performance targets
– Benchmarking
– Termination and change in control
– Tax Consequences
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Plain English:
– Avoid using language identical to that presented in the compensation 

plan or employment agreement.
– Avoid using too many acronyms or acronyms that are not generally

known.
– Avoid terms that are not specific. 

Use Headings to Facilitate Disclosure:
– Consider including “Analysis” section.
– Place “Executive Compensation” heading before the “Compensation 

Discussion and Analysis” heading. 
– If the table provided in the company’s disclosure is different from 

what the rules require, avoid using titles that could lead a reader to 
think that the alternative table is what the rules require. 

Presentation Matters
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Use a layered disclosure approach and avoid long lists of 
facts.
Tailor the presentation to the company. 
Avoid boilerplate disclosure.
Tables:
– Avoid using tables that contain calculations which are inconsistent 

with the revised rules.
– When using an alternative compensation table, explain differences 

between compensation amounts presented in the tables used by the
company and compensation amounts presented in tables required by
the rules. 

– Use footnotes to explain undisclosed assumptions. 
Use a table to present what is classified as perquisites. 

Presentation Matters
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Focus on “Analysis”

The “how” and “why” is missing:
– Quote from John White, Director, Division of Corporation Finance:

“We saw a great deal of detail this year, but what was missing was a 
discussion of how and why those philosophies and processes resulted in 
the numbers the company presented in its tabular disclosure. There also 
was … little discussion of how the amounts paid or awarded under each
compensation element — and how the total compensation delivered from 
all these elements (what some refer to as wealth accumulation) —
affected the decisions that companies made regarding amounts paid or 
awarded under other compensation elements. That’s missing analysis.”

– Tie compensation philosophies with the numbers in the required 
compensation tables.
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Collecting and preparing information:
– Compliance personnel need to review board and compensation 

committee minutes, human resources policies, consultant reports on 
compensation, and benchmarking or wealth accumulation data. 

– Compliance personnel should meet with the directors who make the
compensation decisions and set policies to understand the reasons 
behind the decisions. 

Use One-Page “Clean Slate” List to identify areas of 
analysis:
– Include in the list:

Key analytic tools the compensation committee uses.
Findings that emerged from analysis.
Resulting actions that had an impact on executive compensation. 

Focus on “Analysis”
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Areas where enhanced disclosure is needed:

Decision-making process 
– Instead of only discussing the decision-making process, focus on the 

analysis. 

The Staff asked for 
analysis on how the 
results from the 
reviews helped the 
compensation 
committee determine 
compensation 
amounts. 
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Decision-making process:
– Explain if the committee used tally sheets in the decision-making 

process and how it impacted the committee’s decision on the 
compensation awarded.

– Explain how the annual reports prepared for the compensation 
committee assisted the compensation committee in making 
compensation decisions.

– If a principal executive officer had a role in the compensation 
decision-making process, describe his/her role. 

– If the compensation committee delegates its authority to a 
subcommittee, name the members of the subcommittee. 

Areas where enhanced disclosure is needed:
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Role of Compensation Consultant:
– Disclose nature and scope of consultant’s assignment.
– Disclose material instructions the company gave to the consultant. 
– Disclose if consultant is independent.

Example: The Staff asked a company to disclose whether the consultant 
is engaged directly by the compensation committee. 

– Number of years the consultant has assisted the committee.
– Fee provided.
– Disclose if the compensation committee used the consultant’s 

information to calculate compensation.

Areas where enhanced disclosure is needed:
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Internal Pay Equity/Wealth Accumulation:
– Focus on the individual: Identify material differences in compensation 

policies for individual NEOs with respect to salary, bonuses and
benefits.

Areas where enhanced disclosure is needed:

SEC asked the 
company to provide 
a statement under 
the table explaining  
the reason for the 
big difference 
between the 
compensation of 
the CEO that  the 
other NEOs
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Internal Pay Equity/Wealth Accumulation:
– The CD&A should also discuss any changes to compensation that 

will be made as a result of the committee’s internal pay equity 
assessment.

– Discuss how the compensation committee evaluates the internal pay 
relationship among its executives and others in the company in 
setting compensation.

Example: The Staff asked whether the compensation committee 
analyzed the multiple by which a CEO’s compensation is greater than 
that of other specified employees.  

– Discuss how the compensation committee considers internal pay 
equity when benchmarking. 

– Wealth accumulation analysis:
Discuss whether compensation committee considered wealth 
accumulation when it increased or decreased the amount of 
compensation awarded. 
Provide a wealth accumulation analysis with tally sheets.

Areas where enhanced disclosure is needed:
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Performance Based Compensation and Targets:
– Disclose all performance targets that are material to the company’s 

policy and decision-making process.

Areas where enhanced disclosure is needed:

The Staff 
asked the 
company to 
disclose the 
threshold 
and 
maximum 
goals. 
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Performance Based Compensation and Targets:
– Focus on the individual:

Describe how the company uses target levels and considers individual 
performance in the course of making compensation decisions. 
Disclose whether a NEOs achieved targets in previous years.

– Example: A company disclosed that it increased its executive’s base 
salary because of “satisfaction with and appreciation of” executive’s 
work. The Staff asked the company to explain what specific performance 
items caused this increase in salary.

Discuss individual performance if performance is the primary determinate 
of compensation. 

– Example: The Staff said that general statements regarding the level of 
difficulty, or ease, associated with achieving performance goals are 
insufficient.

Areas where enhanced disclosure is needed:
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Performance Based Compensation and Targets:
– Explain tabular information regarding deviation from the targets

immediately after the table.

Areas where enhanced disclosure is needed:

Deviation 
should be 
explained 
under the 
table. Later 
explanation 
in the 
document 
was 
acceptable

16



©2008 Sutherland Asbill & Brennan LLP

Performance Based Compensation and Targets:
– The company must reconcile non-GAAP performance targets with 

GAAP financial measures. (Instruction 5 to Item 402(b)(2)). 
Example: total shareholder return as performance target.

– Disclose prior year targets if they are material to understanding 
previous and current targets.

– Competitive harm:
If a company believes that it is appropriate to omit a target from its CD&A 
based on the competitive harm standard included in the SEC rules, it 
must alternatively provide a thorough and detailed analysis as to why 
disclosure of each of the performance targets would cause the company 
competitive harm.

Areas where enhanced disclosure is needed:
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Performance Based Compensation and Targets:
– Competitive harm:

The Staff asked a company that did not want to disclose targets because of 
competitive harm to: (1) provide a detailed analysis as to why disclosure of 
each of performance targets would cause harm (2) address at least by 
using one example why disclosure of targets (for a now-expired fiscal year) 
that are similar to categories of information contained in the registration 
statement and publicly available financial statements would cause the 
company competitive harm.
The company claiming competitive harm must also:

– Discuss, in a meaningful way, how difficult it will be for the executive or 
how likely it will be for the company to achieve the target. 

– Explain calculation of annual target award opportunities for executives as a 
percentage of base salary and how it is structured to reflect individual and 
corporate performance.

Areas where enhanced disclosure is needed:
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Performance Based Compensation and Targets:
– Stock Awards:

Describe how equity-based incentive programs fit in with other elements 
of total compensation and impact decisions regarding those other
elements.

– Example: The Staff asked a company that stated it granted options “in a 
manner to ensure that executives held sufficient equity” and to “provide 
an internal calibration of equity positions”, to explain whether there were 
ownership requirements and guidelines for executives.

Disclose grant date fair value (including any assumptions made) and the 
aggregate number of stock awards outstanding at fiscal year end.
Discuss whether options granted to executives are subject to vesting 
restrictions. 
Discuss whether the company met objectives in connection with the stock 
option grants. 

Areas where enhanced disclosure is needed:
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Performance Based Compensation and Targets:
– Bonuses and Perquisites:

Provide a clear description of the value of the perquisite.
– Example: A company did not include perquisites in the “Other 

Compensation” column of the Summary Compensation table. The 
Staff asked the company to clarify that the perquisites it did not 
include in Other Compensation did not exceed $10,000. 

The Staff asked a company which decided not to issue bonuses in 
2006, to disclose the reason for not issuing the bonuses. 

Areas where enhanced disclosure is needed:
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Benchmarking:
– If the compensation committee benchmarks, then identify the 

benchmark components.
Example: A company disclosed that it attempts to set base salaries “that 
are competitive with similar sized organizations…”. The Staff asked the 
company to provide information on benchmark components.

– The Staff many consider statements such as “to be competitive”
insufficient analysis.

Areas where enhanced disclosure is needed:

21



©2008 Sutherland Asbill & Brennan LLP

Benchmarking:
– Provide detailed disclosure on how the company uses comparative 

compensation information, how that information affects its 
compensation decisions, and the amount of discretion a company’s 
compensation committee has in its use of benchmarking information. 

Areas where enhanced disclosure is needed:

“For the Senior Executives in the Corporate, Property 
and Casualty, and Life operations, the companies 
comprising the competitive peer groups for the purposes 
of establishing 2006 market compensation levels are 
provided in the following table: [Table removed]… It 
should be noted that these three sets of companies 
generally differ (although there are several 
commonalities) from the set of companies included in 
the S&P Insurance Composite Index used as the index 
of peer insurance companies in the performance graph 
and tables contained...”

SEC asked 
the company 
to explain why 
a different 
group is used 
for 
benchmarking 
compensation
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Benchmarking:
– Indicate what aspect of compensation the company benchmarks.

Example: When a company disclosed that it benchmarked the salary of 
one of its NEOs against comparable companies, the Staff asked the 
company to explain whether the salary was set to equal the highest 
salary for an executive vice president at the comparable companies. 

– Identify the companies to which the company compared itself and the 
compensation components it used in that comparison.

– Discuss the industry and general surveys used to develop the 
benchmark.

– Explain with greater specificity where company compensation fell as 
compared to its peers.

– Discuss whether there is a policy for setting the pay of the NEOs 
within a specific range of compensation levels of peer group. 

Areas where enhanced disclosure is needed:
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Termination and Change-in-Control Agreements:
– Discuss and analyze to a greater extent termination of employment 

and change-in-control arrangements.

Areas where enhanced disclosure is needed:

“Change of Control Agreements (Management 
Agreements)

We entered into management agreements 
with the Executive Officers to ensure retention 
and action in the best interests of the 
shareholders in the event of a change of control. 
In 2005, the elements of the management 
agreements were benchmarked against 
comparable regional companies of similar size. 
The agreements were subsequently revised and 
approved by the Committee. The Committee 
authorized us to enter into management 
agreements with all Executive Officers, which 
provide benefits only upon a change of control 
event and subsequent termination. Please see 
the “Management Agreements” section in this 
proxy.”

The Staff asked for: 

• Further explanation on 
the circumstances that 
trigger payments or 
provision of benefits.

• Discussion on the 
rationale for decisions 
with regard to the 
agreements and how 
they fit into overall 
compensation 
objectives.
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Termination and Change-in-Control Agreements:
– Identify the officers with whom the company has entered into change-

in-control agreements. 
Example: A company used the word “certain” officers to disclose that it 
had some change-in-control agreements. The Staff asked the company 
to specifically identify the officers with whom the company had change-in-
control agreements. 

– Provide total “walk-away” number for each individual.
– Wealth accumulation analysis is critical: 

Analyze whether and how companies factored other elements of the
executives’ compensation in determining change-in-control/termination 
arrangements.

– Example: A company disclosed that the executive officer receives
$476,000 during a change in control. The SEC asked the company to 
describe how the payment is determined and its purpose. 

Areas where enhanced disclosure is needed:
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Tax Consequences:
– Describe the actual tax and accounting consequences that the 

compensation committee considered and took into account when 
setting and analyzing each aspect of the NEO’s compensation. 

Example: When a company disclosed that it granted immediately 
exercisable stock options to facilitate the long-term tax planning of the 
executive involved, the Staff asked the company to describe how the 
practice aligns the interests of the executive officers with stockholders 
and to provide reference to written provisions relating to the company’s 
practice.

Areas where enhanced disclosure is needed:
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Management’s Discussion and Analysis

Matters to consider for “Analysis”
Areas of development :
– Disclosure of involvement in non-consolidated conduits and collateralized 

debt obligations
– Written loan commitments recorded at fair value under GAAP
– Loan loss reserves
– Review disclosure of risks factors
– Implementation of Section 404
– Internal Controls: “Significant Deficiencies”
– Expensing employee stock options
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Matters to consider for “Analysis”

Avoid merely restating description of accounting policies. 
Avoid boilerplate language
Provide helpful and comprehensible information on financial 
condition and operating performance – the MD&A should not 
be an after thought of financial reporting.
– The Pepsi Co.’s MD&A is a good example of a clear and 

comprehensible MD&A. 

Analyze the uncertainties inherent in applying a particular 
principle. 
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Matters to consider for “Analysis”

Avoid confusion between forward-looking information in 
MD&A with pro forma information required by Article 11 of 
Regulation S-X. 
– Disclose “known trends” relating to cash flow, capital resources or 

requirements or liquidity.
Focus on material information in the context of both profit 
and loss and cash flows.
Cash flows:
– Disclose discontinued operations. 
– Disclose material cash settlements received under insurance policies.

How much and why the company received the insurance?
How will it be presented in cash flow statement?
What will the proceeds be used for? 
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Areas of Recent Development

Disclosure of involvement in non-consolidated conduits and 
collateralized debt obligations:
– The Division of Corporation Finance asked companies to consider 

disclosure of material exposure in relation to non-consolidated 
conduits and collateralized debt obligations:

Disclose with regard to off-balance sheet entity:
– Categories and rating of assets the off-balance sheet entity holds;
– Weighted-average life of assets the off-balance sheet entity holds;
– Forms of funding and weighted-average life of the funding the off-

balance sheet entity holds;
– Any material difficulties the off-balance sheet company has experienced 

in issuing its commercial paper or other financing during the period;
– Any material write-downs or downgrade of the off-balance sheet entity’s 

assets;
– Maximum limit of the losses to be borne by any first loss note holders.
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Disclosure of involvement in non-consolidated conduits and 
collateralized debt obligations:
– The Division of Corporation Finance also asked companies to:

Disclose with respect to the company:
– Types of variable interests the company holds in the off-balance sheet 

entity.
– Detailed disclosure regarding the company’s obligation under the liquidity 

facilities.
– Purchase of commercial paper or other securities by any off-balance sheet 

entities that the company manages, whether any agreement required the 
company to make these purchases. 

– Assistance provided to the off-balance sheet entity in obtaining any other 
type of support.

– The potential impact on debt covenants, capital ratios, credit ratings, or 
dividends. 

Areas of Recent Development
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Disclosure of involvement in non-consolidated conduits 
and collateralized debt obligations:
– According to the Staff if the company identifies consolidation and 

variable interest entities as critical accounting policy, the company 
should:

Discuss the scenarios where you would have to consolidate the off-
balance sheet entity, and the company’s expectation of the likelihood 
of consolidation; and
Discuss the frequency of which the company to reconsider, and the 
typical triggers which required the company to reconsider
Discuss if the company is the primary beneficiary of the entity.

Areas of Recent Development
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Written loan commitments recorded at fair value under 
GAAP
– Include the expected net future cash flows related to the associated 

servicing of derivative loan commitments in the measurement of all 
written loan commitments that the company accounts for, at fair value 
through earnings. 

– Fair value determination and intangible assets: according to the Staff, 
companies do not need to record internally developed intangible 
assets as part of the fair value of a derivative loan commitment or 
written loan commitment. 

Loan loss reserves:
– Intra-agency Final Statement Concerning Elevated Risk Complex 

Structured Finance Activities (CSFTs).
Takes a risk and principles-base approach to addressing the risks 
CSFTS may pose to institutions. 

Areas of Recent Development
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Review disclosure of risks factors:
– Highlight most significant risk factors to the business first. 
– Avoid overbroad and opaque language. 
– Avoid hiding true risks with boilerplate language. 
– Avoid using strategies that remove overall risk analysis of internal 

control over financial reporting from the MD&A. 
Example: Disclosing risk analysis at a prior time in the year to avoid 
addressing it in the overall analysis.

– Disclose “known trends, demands and uncertainties” with respect to 
operations, liquidity and capital resources. 

– Disclose amount of any material loss the company expects to realize 
as a result of its involvements with any material off-balance sheet 
entity. 

Areas of Recent Development
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Implementation of Section 404
– Non-accelerated filers will be required to furnish management’s report 

on internal controls over financial reporting in compliance with
Section 404 of Sarbanes-Oxley Act. 

– By next year the report from non-accelerated filers will be “filed” with 
the SEC and must be accompanied by an auditors’ attestation report. 

Internal Control: “Significant Deficiencies”
– The SEC adopted a definition for “significant deficiencies”

“A deficiency, or a combination of deficiencies, in internal control over 
financial reporting that is less severe than a material weakness, yet 
important enough to merit attention by those responsible for oversight of 
the registrant’s financial reporting.”

Expensing employee stock options:
– The SEC issued SAB 110 which extends the opportunity for public 

companies to use the simplified rule for expensing stock options. 

Areas of Recent Development
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