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Maine Legislature Overrides Governor's Veto and Requires
Collection of Sales and Use Tax by Remote Sellers

by Margaret Eisler, Esq. (RIA)

On June 21, 2017, the Maine Legislature voted to override Governor Paul LePage's veto of Senate

Paper 483, and enacted legislation requiring remote sellers to collect and remit Maine sales and use tax

on sales into the state if the seller's gross revenue from the sales in the previous calendar year or

current calendar year exceeds $100,000, or the seller made at least 200 separate transactions in the

previous calendar year or the current calendar year. If a lawsuit is brought challenging the remote seller

collection obligation on constitutional grounds, the court must enjoin the state from enforcing the

collection requirement against any person unless that person voluntarily agrees to collect and remit the

tax or against any person that has previously been adjudicated to be required to collect and remit the

tax. ( L. 2017, S483 (c. 245), effective 10/01/2017 .)

Legislative intent. The bill provides that it is the intent of the legislature to apply Maine sales and use

tax obligations to the limit of federal and state constitutional doctrines and to clarify that Maine law

permits the state to immediately argue in any litigation that such constitutional doctrine should be

changed to permit the tax collection obligations of remote sellers.

Collection of tax by remote seller. The bill provides that, effective October 1, 2017 and

notwithstanding any provision of law to the contrary, a person selling tangible personal property,

products transferred electronically or services for delivery into Maine must collect and remit Maine sales

tax in the same manner as a retailer that has a physical presence in Maine if:

• the person's gross revenue from delivery of tangible personal property, products transferred

electronically or services that are taxable by Maine into the state in the previous calendar year

or current calendar year exceeds $100,000; or

• the person sold tangible personal property, products transferred electronically or services that

are taxable by Maine for delivery into the state in at least 200 separate transactions in the
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previous calendar year or the current calendar year.

Declaratory judgment action; injunction; appeal. Notwithstanding any other provision of law, and

regardless of whether the state initiates an audit or other tax collection procedure, the state may bring a

declaratory judgment action pursuant to Maine Revised Statutes Annotated Title 14, chapter 707 against

any person that the state believes meets the remote seller collection obligation criteria above to establish

that the tax collection obligation is applicable and valid under state and federal law. The court must act

on this declaratory judgment action as expeditiously as possible, and the court must proceed with priority

over any other action presenting the same question in any other venue.

During a pending declaratory judgment action, and upon determining that a question is presented

regarding the constitutionality of this law, the court, on the state's motion or the courts own initiative,

must enjoin Maine from enforcing the remote seller collection obligation against any remote seller that

does not affirmatively consent or otherwise collect the sales or use tax on a voluntary basis. The

injunction does not apply if there is a previous judgment from a court establishing the validity of the

remote seller collection obligation with respect to the particular taxpayer.

Any appeal from a decision with respect to the cause of action established above may only be made to

the Supreme Judicial Court sitting as the Law Court. The Law Court will hear and decide the appeal as

expeditiously as possible.

Application of tax. A remote seller's obligation to collect and remit the sales and use tax may not be

applied retroactively. If an injunction imposed pursuant to the court action above is lifted, the state will

assess and apply the sales or use tax collection obligation only from that date forward with respect to

any person covered by the injunction.
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