
NCSL Task Force to Oppose
Certain Contingent-Fee Audits

by John Buhl — jbuhl@tax.org

A National Conference of State Legislatures task
force voted on August 8 to draft a resolution oppos-
ing certain contingent-fee based auditing practices,
despite assertions from one contingent-fee auditor in
question defending its method.

Utah state Sen. Curtis Bramble (R) offered the
motion at the NCSL Executive Committee Task
Force on State and Local Taxation of Communica-
tions and Electronic Commerce meeting in San
Antonio, Texas, part of the NCSL’s 2011 Legislative
Summit.

Maryland state Del. Sheila Hixson (D), co-chair of
the task force, said the group would take up a
resolution at its next meeting regarding the use of
third-party auditors that use statistical analysis to
determine audit candidates.

Chainbridge Software LLC came under fire at the
task force’s May 6 meeting in Boston, where
Stephen Kranz, a partner at Sutherland Asbill &
Brennan LLP, Washington, called the firm ‘‘magic-
eight-ball bounty hunters.’’ (For prior coverage, see
State Tax Notes, May 16, 2011, p. 458, Doc 2011-
9809, or 2011 STT 89-1.)

According to Kranz, Chainbridge uses publicly
available statistics — rather than books and records
— to determine tax liabilities.

But Chainbridge co-founder Eric Cook emphati-
cally rejected Kranz’s claims. Cook said that Chain-
bridge has never collected any fees on a contingent
basis, and he disputed characterizations of its audi-
tors as bounty hunters.

Cook said that Chainbridge has patented soft-
ware, called ComplianceLinks, that uses objective
economic analysis and methods based on IRC sec-
tion 482. The software helps identify potential audit
candidates and crack down on the use of transfer
pricing by multistate companies to avoid taxes.

Cook added that considerable analysis goes into
formal audits of the companies selected.

‘‘The key here is it’s basically enforcing the laws
that are on the books,’’ Cook said.

According to Cook, Chainbridge has conducted 70
audits since 2003, with settlements in 42 cases,
eight on hold, seven vacated, and only one going into
litigation.

Despite Cook’s response, several task force mem-
bers expressed concerns with the use of third-party
auditors paid on a contingent-fee basis.

West Virginia state Del. John Doyle (D) said that
contingent-fee audits can create a negative percep-
tion in the public, particularly if something goes
wrong.

Even though the vote was not binding, Bramble
called for a motion to express the task force’s intent
to put out a resolution opposing some third-party,
contingent-fee auditing practices. The motion
passed by voice vote without objection.

MTC Responds to Criticism
Also on August 8, Multistate Tax Commission

Executive Director Joe Huddleston responded to
criticism from some tax practitioners and task force
members questioning the organization’s transpar-
ency and accountability.

Some tax practitioners have raised concerns with
the task force about the MTC’s project to rewrite
parts of the Uniform Division of Income for Tax
Purposes Act.

Diann Smith, counsel for Sutherland Asbill &
Brennan, Washington, said the MTC doesn’t have a
set procedure for amending its compact. Smith also
alleged that the MTC has conducted some meetings
behind closed doors when they should have been
open to the public.

‘‘The public participation process has become very
difficult,’’ Smith said.

Smith added that it is unclear whether member
states would be bound to follow revisions to UDITPA
— which is part of the compact — if changes were
approved.

Huddleston emphasized that states are not bound
by any of the MTC’s actions. ‘‘That’s categorically
not true,’’ he said, adding that the MTC works on
behalf of its member states.

Huddleston also said that the MTC strives to get
input from the business community and other mem-
bers of the public, and that it would readily address
any concerns to the contrary.

‘‘You’re the ones ultimately charged with tax
policy in your states, not the Multistate Tax Com-
mission,’’ Huddleston told the task force.

Some lawmakers questioned the value of the
MTC’s efforts, with many states choosing not to
adopt the group’s model legislation and veering from
UDITPA apportionment rules in an attempt to com-
pete for new businesses.
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Huddleston responded that the states’ ability to
enact provisions only as they see fit underlines the
strength of the MTC to protect state sovereignty.

‘‘If we don’t have a platform for uniformity, the
same industry people that come before us and de-
mand we be different will go to Washington seeking
preemption,’’ Huddleston said.

Nevertheless, many task force members said the
MTC should better communicate its activities to
state legislatures, which approve funding for the
group’s membership fees.

Colorado House Majority Leader Amy Stephens
(R) proposed having the task force put together a
resolution addressing how the MTC provides trans-
parency and legislative oversight. Hixson said the
task force would discuss the proposal at an upcom-
ing meeting.

Huddleston said that the MTC works on behalf of
state departments of revenue, not autonomously,
but said he would work with the task force to
address its concerns. ✰
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