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Taxpayers universally agree on one state tax
issue — an independent tax appeal forum goes a
long way toward ensuring effective and fair state tax
administration. An independent appeal forum is
imperative for state tax disputes because out-of-
state litigants are not afforded the same federal
safeguards against in-state bias as in other inter-
state litigation; the Tax Injunction Act and prin-
ciples of comity generally preclude taxpayers from
bringing state tax matters to federal court.1 Al-
though states are presumably interested in improv-
ing the perception of fairness in their tax systems
among the business community and other tax-
payers, some states have previously cited budgetary
and personnel constraints or have claimed to be
otherwise politically handcuffed from implementing
an independent tax appeal forum.

Six states now have judicial
branch tax courts and 22 have
independent tax tribunals.

Fortunately, states are increasingly responding to
the need for independence and finding ways to
overcome these challenges to establishing independ-
ent tax courts or tribunals. Six states now have
judicial branch tax courts and 22 have independent

tax tribunals.2 At least four states have bills or
proposals pending to establish independent tax tri-
bunals.3 As more states consider establishing new
independent tax appeal forums or revising existing
tax appeal systems, it is important to review those
features that are fundamental to tax fairness and
efficiency, and those that continue to cause concerns.
Independence, avoiding ‘‘pay-to-play,’’ limited juris-
diction, experienced tax judges, and published pre-
cedential decisions are fundamental to a fair tax
appeals system. Other features such as streamlining
the discovery process, the direct appeal to an appel-
late court, and the establishment of a tax forum
within the judicial branch that can decide constitu-
tional issues can greatly increase the efficiency of
the entire process and reduce costs for taxpayers
and the state. Although the specific details of the
forums vary, it is beneficial for the taxpayer commu-
nity to continue to develop these forums.

In this Pinch of SALT, we will examine those
aspects of fundamental fairness and efficiency and
we will identify many recent tax forum develop-
ments.

Fundamental Principles

Independence
The most fundamental aspect of an independent

tax forum is, of course, independence; in particular,
independence from the state department of revenue
that authorized and supported the very substance of
the tax issue on appeal. It is easy to understand why
taxpayers perceive as fundamentally unfair deci-
sions made by hearing officers who are employed

126 U.S.C. section 1341.

2See ‘‘The Best and Worst of State Tax Administration,
COST Scorecard on Tax Appeals & Procedures Require-
ments,’’ Council On State Taxation (Feb. 2010). The states
with judicial branch tax courts are Arizona, Hawaii, Indiana,
New Jersey, and Oregon. Connecticut has a tax division in its
Superior Court.

3Illinois — pending: 35 ILCS 1005/5-5L (2011, S397 (P.A.
97-0636)); Oklahoma — proposed: SB 1297 (Jan. 18, 2012);
Georgia — proposed: HB 100; Alabama — proposed: HB
427/SB 232 (2011).

State Tax Notes, February 6, 2012 475

(C
) T

ax A
nalysts 2012. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.



(that is, paid) by and report to the commissioner of a
department of revenue. Despite hearing officers’
best intentions, the perception is unlikely to change.
Right or wrong, taxpayers perceive nonindependent
hearing officers as inherently biased toward the
state’s positions, or at least receptive to potential
revenue considerations, particularly in situations in
which a ruling could have broad application and
form the basis for significant refund claims. Despite
the clarity of this central principle of independence,
many states’ tax forums are still administered by
the department of revenue.

Undermining impartiality even further, some
states’ administrative appeal bodies do not even
bind the department of revenue. Instead, an admin-
istrative law judge, in a hearing under the state
Administrative Procedures Act, issues essentially
what is merely a recommendation to the commis-
sioner. So even if the ALJ overrules the assessment
(that is, finds in favor of the taxpayer), the commis-
sioner can simply ignore the ruling.4 In fact, this
exact situation occurred recently in Georgia.5 The
ALJ reversed an assessment from the Department
of Revenue. However, the commissioner reversed the
ALJ’s decision and upheld the assessment. Ulti-
mately, the taxpayer prevailed in the case, but not
before having to navigate through the maze of the
Office of State Administrative Hearing, Superior
Court, the Court of Appeals, and state supreme
court. So after a long winding journey through the
Georgia judiciary, the taxpayer ended up in the
same position as determined by the ALJ.

By comparison, Alabama taxpayers can appeal
decisions regarding assessments and refund claims
by the DOR to the administrative law division or to
the circuit court.6 The ALJ is appointed by, and is an
employee of, the DOR.7 However, unlike Georgia,
the revenue commissioner cannot override the ALJ’s
decisions.8

Another important factor affecting independence
is whether the forum is created within the executive
branch or the judicial branch. Independence can be
attained whether the forum is judicial or executive.9
For example, New Jersey has established the New

Jersey Tax Court within the judicial branch, while
the West Virginia Office of Tax Appeals is housed
within the executive branch.10 Most independent
forums are created within the executive branch
because it is often easier to establish from a political
perspective. However, a judicial branch tax court
can offer additional efficiency benefits as outlined
below, and a tax court within the judicial branch has
the authority to rule on some constitutional issues
pertaining to state statutes and the validity of
department of revenue regulations.11 Unfortunately,
in some states it is more difficult to overcome
political and state constitutional hurdles to the
creation of a specialized court of limited jurisdiction,
such as the need for a statewide constitutional
referendum, to authorize the creation of a judicial
branch tax court. But as six states have illustrated,
a judicial branch tax court is possible under some
systems and is the preferred state tax appeal forum.

No Prepayment

Another important aspect of an effective tax fo-
rum is the ability to challenge an assessment with-
out first paying the tax, and in some states interest
and penalties.12 A ‘‘pay-to-play’’ requirement is a
barrier for many taxpayers to have access to the
judicial system. These barriers to judicial access
limit the number of substantive tax cases filed and
thus those ultimately decided and published. Those
decisions provide guidance to the taxpayer commu-
nity for increased tax compliance uniformity. For
example, a department of revenue may issue a
sizable, arguably unsubstantiated assessment — as
taxpayers have recently seen in the area of state
transfer pricing audits performed by third parties.
Taxpayers should have the ability to dispute the
merits of that assessment before paying what may
amount to millions of dollars, because taxpayers
universally prefer to dispute an unpaid assessment
rather than to pay a bogus assessment (at least from
the taxpayer’s perspective) and seek to reclaim the
disputed tax via a refund action. Fortunately, it
appears that no state requires full prepayment be-
fore any appeal. However, many states require the
taxpayer to fully pay the assessed tax or post a bond
before it can appeal an assessment to an indepen-
dent judicial tax forum.13

4Ga. Code. Ann. section 48-2-59; Texas Gov’t. Code section
2003.101.

5Trawick Const. Co., Inc. v. Ga. Dep’t of Revenue, 674
S.E.2d 350 (Ga. Ct. App. 2009), rev’d, 690 S.E.2d (Ga. 2010).
690 S.E.2d 601 (Ga. Mar. 1, 2010).

6Ala. Code section 40-2A-7(b)(5), (c)(5).
7Ala. Code section 40-2A-3.
8Ala. Code section 40-2A-9(e).
9In fact, the model act recommended by the American Bar

Association provides for an executive branch tribunal. Model
State Administrative Tax Tribunal Act, American Bar Asso-
ciation (Aug. 2006), available at http://apps.americanbar.org/
tax/groups/salt/ABA1_OFFICIAL_MODEL_ACT_REPORT_A
S_ADOPTED_8-7-06.pdf.

10W.Va. Code section 121-1-88 thru 101; W.Va. Code sec-
tion 11-10A-8; N.J. Stat. Ann. section 54:51A-13.

11Even if a tax forum that is not independent from the
department of revenue has the ability to invalidate a regula-
tion, it is rarely done.

12See, e.g., R.I. Gen. Laws section 8-8-26.
13Some states, such as Pennsylvania and California, also

require that taxpayers exhaust all administrative remedies
before appealing to a judicial forum, which is particularly
problematic when the state provides no independent pre-
judicial forum.
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In lieu of prepayment, some states, such as Geor-
gia, allow a taxpayer to post a bond or to prove the
existence of sufficient real property in the state to
appeal directly to a judicial forum.14 However, the
bond process can be extremely confusing to tax-
payers, and can be costly. Furthermore, out-of-state
taxpayers are often unable to show the existence of
sufficient real property in the state.

Before 2011 Pennsylvania required taxpayers to
post a bond to appeal to the commonwealth court
even after it exhausted its appeal options within the
Department of Revenue.15 Pennsylvania finally re-
pealed its bond requirement, and now also allows
taxpayers to propose offers of compromise at the
first DOR protest level (the Board of Appeals).16 We
hope that Pennsylvania will soon create an independ-
ent tax tribunal or at least allow direct appeals to a
judicial forum.

In California, if the State Board of Equalization
has rendered an adverse decision, the taxpayer may
appeal by paying the tax fully, filing a refund claim,
and waiting until the Franchise Tax Board denies
the refund claim before the taxpayer can appeal to
an independent court.17 Texas has a similar prepay-
ment requirement, although the court does have the
power to waive the prepayment in cases of financial
hardship.18 Requiring a taxpayer to pay a disputed
tax assessment in full before reaching an independ-
ent forum violates one of the fundamental aspects of
fair administration. Taxpayers should not be de-
prived of their property on a contested issue before a
hearing before an impartial arbiter.

Specialized Tax Expertise/Limited
Jurisdiction

Unlike courts and tribunals of general jurisdic-
tion (like most state trial courts and many state
administrative appeals forums), judges within inde-
pendent tax forums should hear only cases involving
tax disputes. Tax lawyers awaiting a judicial hear-
ing before a court of general jurisdiction are often
amazed by the wide array of legal matters taken
before the judges. Tax court judges, elected or ap-
pointed, should have specific training, expertise,
and experience in a diverse range of tax matters. As
tax practitioners can attest, the complexity of the
state tax environment continues to increase in to-
day’s multijurisdictional economy. And that is for
those practicing tax matters on a full-time basis. It
is no different for judges and their staffs. If their
jurisdiction is limited to state tax matters, the judge

and staff can focus on and develop additional exper-
tise in these matters, increasing efficiency and the
quality of decisions.

Although tax forums should be limited to state
tax issues, it is advantageous for taxpayers that the
forums have broad jurisdiction regarding the types
of tax cases they can hear and the types of decisions
they can issue. A tax forum’s jurisdiction is usually
limited to the taxes administered by the department
of revenue. Generally, a revenue department admin-
isters state income, sales and use, and other state-
wide taxes, but property taxes only for centrally
assessed businesses such as utilities. As a result,
many tax forums do not have jurisdiction to hear
most property tax cases. However, some, such as
New Jersey’s, have jurisdiction to hear all property
tax cases. Another item of jurisdiction that may
surprise taxpayers is that some forums, such as
Georgia’s Office of Administrative Hearings and the
District of Columbia Office of Administrative Hear-
ings, do not have jurisdiction over any type of refund
claims, which can be appealed only to a trial court.
Thus, an independent tax forum with broad juris-
diction is preferable because it eliminates complex-
ity and confusion, and consolidates all tax appeals
into a central forum.

Some forums do not have
jurisdiction over any type of refund
claims, which can be appealed
only to a trial court.

Furthermore, and perhaps this goes without say-
ing, the value of a forum with jurisdiction limited to
tax is that the judges and their staff (often most
important) will be interested in and want to hear tax
cases, which may not be the case of general jurisdic-
tion judges who hear tax cases on an infrequent
basis.

Ideally, each state’s system for tax appeals would
mirror the federal system, but also allow the special-
ized tax forum to hear refund claims as well as
assessment disputes. That system would allow for
an efficient informal protest within the revenue
department, and then allow the taxpayer to choose
the venue for formal appeal. Taxpayers could choose
a centralized tax forum or a local trial court. The
local trial court would offer geographical con-
venience, but potential prepayment. The centralized
tax forum would offer specialized judges with tax
expertise, potentially avoid local bias and publicity,
and not require prepayment. Importantly, the cen-
tralized tax forum would promote uniformity. It
would offer a more accessible, reasoned, and pre-
cedential body of law for taxpayers. It is important
for taxpayers to have uniform jurisprudence on
which they can rely, as opposed to inconsistent and

14Ga. Code Ann. section 48-2-59(c).
15Pa. Rul. Admin. Proc. section 1782.
16Misc. Tax Bull. 2011-01, Pa. Dep’t of Revenue (May 2,

2011); Misc. Tax Bull. 2011-02, Pa. Dep’t of Revenue (Nov. 16,
2011).

17Calif. Revenue and Taxation Code section 19382.
18Texas Tax Code Ann. sections 112.051 and 112.108.
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often unpublished rulings from different state trial
courts. A concurrent jurisdiction system for tax
appeals works well at the federal level, and would be
a major step toward fair tax administration and
uniformity at the state level.

Efficiency

Discovery and Stipulations
In addition to all of the fundamental principles

identified above, tax courts can provide important
efficiencies that can help taxpayers and the state
control costs of litigation, improving access to the
court system and increasing the amount of pub-
lished guidance. Perhaps the most important aspect
is the ability to limit or order discovery. Taxpayers
are often frustrated by extensive, burdensome (and
therefore expensive) discovery processes when the
state has just finished a full audit of the taxpayer.
Taxpayers do not want to, and should not be
expected to, go through and provide the same
information a second time. As soon as reasonably
practical, the tax forum judge should schedule a
prehearing conference to address discovery issues,
among others. A specialized tax forum should follow
the U.S. Tax Court’s lead of requiring informal
discovery at the outset of the case and proceeding
with more formal discovery only if necessary in a
particular case. Furthermore, because the state has
typically already conducted a full audit, many facts
should be stipulated without the need for further
discovery. By encouraging and directing the parties
to stipulate when necessary, tax judges can greatly
streamline discovery and hearings. Stipulations of
agreed facts should be the bedrock of state tax court
litigation, just as they are in U.S. Tax Court.19

Appeals
Taxpayers are often frustrated that after they

have been through a full administrative forum,
which they often perceive as biased and unfair, their
only appeal option is to the trial court level. Making
matters worse, taxpayers are often stuck with the
record that was created at the administrative appeal
level.20 The record is often deficient because of
relaxed evidentiary rules. Thus, the most efficient
system would allow for direct appeals from a tax
forum to the state court of appeals.

However, that is rarely the case. There may be
good reasons why a decision from a specialized tax
forum is not directly appealable to a court of ap-
peals. For instance, although the judge of a tax
forum may be appointed by the governor (but not the

commissioner of the department of revenue if inde-
pendent), other judges of general jurisdiction within
the state may be elected and are subject to exami-
nation by a judicial nominating committee of the
state bar. Thus, appeals court judges may be wary of
direct appeal from a court of specialized jurisdiction
in which judges are placed differently. A state’s
constitution may also prevent a direct appeal from
an administrative judge to the state’s appellate
courts.

Stipulations of agreed facts should
be the bedrock of state tax court
litigation, just as they are in U.S.
Tax Court.

Although most states require taxpayers to appeal
an unfavorable decision or refund claim denial in the
trial court, some states — generally those with
judicial branch tax courts instead of executive
branch tribunals — allow taxpayers to appeal to an
appellate court directly.21 For example, New Jersey
allows taxpayers to appeal decisions of the New
Jersey Tax Court to the New Jersey Superior Court
Appellate Division.22 And Oregon allows taxpayers
to appeal decisions of the Oregon Tax Court to the
Oregon Supreme Court.23 Allowing a taxpayer to
appeal directly to an appellate court shortens the
dispute period and avoids duplication of the factual
record. The direct appeal is a strong argument
favoring judicial tax courts instead of executive
tribunals.

Executive branch tax forums do not have the
jurisdiction to rule on the constitutionality of a state
statute on its face,24 because that power is reserved
solely for the judicial branch. However, procedures
should be available for taxpayers to proceed with
such an action. As suggested by the American Bar
Association in its Model State Administrative Tax
Tribunal Act recommendation, three potential tax-
payer elections may exist:

• The taxpayer could file declaratory action in
state trial court and bring the remaining issues
to the tax forum pending final resolution of the
constitutional challenge.

• The taxpayer could have the tax forum adjudi-
cate all issues other than the constitutional
challenge and then appeal all issues, including

19See, e.g., Branerton Corp. v. Comm’r, 61 T.C. 691, 692
(1974); Schneider Interests, L.P. v. Comm’r, 119 T.C. 151
(2002).

20See, e.g., N.Y. Tax Law section 2016.

21Many of those states require the taxpayer to fully pay
the tax assessment or post a bond, however.

22N.J. Const. section 5(2).
23Ore. Rev. Stat. section 305.440.
24However, depending on state law, executive branch tri-

bunals may have the authority to decide the constitutionality
of a state statute or regulation on an ‘‘as-applied’’ basis.
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the constitutional challenge, to the appropriate
trial or appellate court.

• The taxpayer could split the case, allowing the
constitutional issue to work its way through the
judicial system and the remaining issues to
commence with the tax forum and follow be-
hind.25

Recent Developments and Proposals
As this article illustrates, an independent tax

forum is key to effective and fair state tax adminis-
tration. Taxpayers and tax administrators alike ac-
knowledge the benefits of an independent tax forum.
Although some tax administrators have been hesi-
tant to support an independent tax forum — for a
variety of reasons — taxpayers have been increas-
ingly active in lobbying legislatures for this neces-
sary forum.

Illinois has one of the most problematic tax ap-
peal regimes — the Office of Administrative Hear-
ings is not independent and a taxpayer must prepay
to appeal to the circuit court directly.26 However,
Illinois has enacted a law that will create an inde-
pendent tax tribunal, effective July 2013.27 Al-
though the effective date is a long time off, taxpayers
are already excited about the opportunity to have an
independent forum in which to dispute tax assess-
ments.

A bill recently introduced in the Oklahoma Sen-
ate would create an independent tax tribunal, the
State Office of Administrative Hearings (SOAH).28

The SOAH would fall within the executive branch
but be independent of the Tax Commission. All ALJs
would be attorneys with ‘‘substantial knowledge of
Oklahoma state tax law and substantial experience

making the record in a tax case suitable for judicial
review.’’ The SOAH would not require prepayment,
and would allow discovery using written interroga-
tories, document production requests, depositions,
experts, requests for admissions, and other forms of
discovery. Importantly, the SOAH would issue pub-
lished final decisions and taxpayers could appeal
directly to the Oklahoma Supreme Court.

Also, there is a strong movement in Georgia to
enact legislation establishing an independent tax
tribunal. Last year the Georgia General Assembly
filed HB 100, which was originally drafted to estab-
lish a judicial branch court on a trial basis (as a pilot
project). Because of state constitutional concerns
(the need for a future statewide referendum) and
other concerns, the legislature amended HB 100 for
the 2012 legislative session to establish an inde-
pendent tax tribunal within the executive branch.
As illustrated above, Georgia is in dire need of a
tribunal. Even more states are expected to propose
independent tax courts or tribunals soon, including
Alabama, Maine, and possibly even California. We
hope that those proposals will finally gain traction.

Conclusion
It is clear that an independent tax court or

tribunal is crucial for fair, effective, and efficient
state tax administration. Several states, such as
Oregon and New Jersey, prove that independent
judicial branch tax courts are not only feasible but
extremely effective and efficient. Taxpayers would
welcome this appellate forum in all states. ✰

25Model State Administrative Tax Tribunal Act, American
Bar Association (Aug. 2006), available at http://apps.americ
anbar.org/tax/groups/salt/ABA1_Official_Model_Act_Report_
as_Adopted_8-7-06.pdf.

2635 Ill. Comp. Stat. section 5/3-102, 103.
2735 ILCS 1005/5-5L (2011, S 397 (P.A. 97-0636)).
28Oklahoma SB 1297 (Jan. 18, 2012).
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