
New Jersey’s Voluntary Disclosure
Initiative for Media Companies

by Cara Griffith

On August 11 the New Jersey Division of Taxa-
tion announced a voluntary disclosure agreement
(VDA) initiative directed at media and media con-
tent companies. This initiative will be in addition to
the state’s general VDA program, though taxpayers
that are eligible for the media industry initiative
will be ineligible to participate in the general VDA
program. The media industry initiative began on
August 15 and will end on November 15. According
to a release from the division, after ‘‘some discus-
sions, [the division] has recognized that there may
be an opportunity to enable an industry to come into
compliance. Therefore, the Division is announcing a
Voluntary Disclosure initiative directed to Media
and Media Content Companies.’’

General VDA Program in New Jersey

There is a general VDA program in New Jersey
that covers all business taxes administered by the
division. Like other state VDA programs, the New
Jersey program permits taxpayers to come forward,
register and file the appropriate returns, and pay
outstanding tax liabilities if they have determined
that their activity in the state creates nexus for New
Jersey tax purposes. In return for doing so, tax-
payers will receive tangible benefits.

To participate in the general VDA program in
New Jersey, a taxpayer must not be a party in any
criminal investigation and must submit a written
proposal detailing all its business activity in the
state. The proposal must include when the activity
in the state began, whether the company is regis-
tered in New Jersey and for which taxes, what taxes
it intends to file and pay under the agreement, and
whether any trust fund taxes have been collected

but not remitted. In lieu of submitting a proposal,
taxpayers may also submit a VDA Fact Pattern
Form.1

The division will typically (though this is at its
discretion) waive the late-filing and late-payment
penalties for the tax returns and periods subject to
the VDA. However, a 5 percent amnesty penalty
(which is not eligible for abatement) will be imposed
for failure to take advantage of the tax amnesty
program that ended on June 15, 2009. In essence
this penalty will apply to any liabilities paid after
June 15, 2009, that could have qualified for the 2009
tax amnesty. Also, a 5 percent penalty will be im-
posed on any trust fund taxes that were collected but
not remitted. Statutory interest will be assessed for
the tax returns and periods included in the VDA.

The lookback period for the general VDA program
in New Jersey is seven years, which includes the
current year and six previous years. That period was
recently extended and is now one of the longest
lookback periods of any state offering a VDA pro-
gram. Before the state’s 2009 tax amnesty program,
the lookback period was four years (the current year
and three previous years).

Once an agreement is entered into, the taxpayer
must pay all outstanding tax liabilities that are
included in the agreement and file, generally within
60 days, the prior year tax returns. The division does
not accept deferred payment plans under the gen-
eral VDA program.

Details of the Media Industry Initiative

In addition to the general VDA and for a limited
time only, the New Jersey division is offering a VDA
program directed at media and media content com-
panies.2 Media companies often become subject to

1For the form, see http://www.state.nj.us/treasury/taxati
on/pdf/voldisc_fpf.pdf.

2For the term sheet, see http://www.state.nj.us/treasury/
taxation/media_companies_voluntary_disclosure_initiative.s
html.
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corporation business tax (CBT) on audit if the divi-
sion finds that a media company has received adver-
tising, subscriptions, or syndication revenue from
New Jersey-based customers. In general, the CBT is
imposed on corporations that derive receipts or
engage in contacts in the state, provided that their
level of business activities in the state is sufficient to
impose tax under the U.S. Constitution.3 Because of
the inclusiveness of the economic nexus standard
imposed by the state, media or media content com-
panies may not know they are subject to CBT and
therefore may benefit from the targeted media in-
dustry VDA initiative.

Because of the inclusiveness of
the economic nexus standard
imposed by the state, media or
media content companies may not
know they are subject to CBT.

As noted above, the media industry voluntary
disclosure initiative will extend from August 15
through November 15, 2011. Exactly what consti-
tutes a media and media content company, however,
is unclear because a definition is not provided.
Although a media or media content company is
likely to cover traditional media companies, such as
motion picture distributors, broadcasting compa-
nies, cable television networks, and syndicates, it is
also possible, said David Gutowski, a partner with
Reed Smith LLP, that a media content company
would include Internet-based advertising compa-
nies.

Under the initiative, media and media content
companies have the opportunity to come forward
and bring themselves into compliance with the CBT.
For those taxpayers that participate in the volun-
tary disclosure initiative, the lookback period will be
limited to four years, which includes the current tax
period and previous three years. Late-filing penal-
ties will, in general, be waived. However, as with the
general VDA program, a 5 percent penalty will be
imposed for periods in which an amnesty was avail-
able. Taxpayers that come forward are required,
within 90 days of execution of their voluntary dis-
closure agreements to file their New Jersey CBT
returns for the disclosure period and remit any taxes
due. Interest must be paid within 30 days of assess-
ment.

In determining eligibility to participate in the
initiative, the division will assign receipts as follows:

Advertising revenue will be assigned to the
numerator of its sales fraction based on the

percentage of subscribers within New Jersey
over subscribers everywhere.
Subscription and syndication revenue will be
assigned to the numerator of its sales fraction
based on Regulation 18:7-8.10(c).
Licensing revenue used in the sale of consumer
products will be assigned to the numerator of
its sales fraction based on the percentage of
subscribers within New Jersey over sub-
scribers everywhere.
All other apportionment and receipts sourcing,
including miscellaneous revenue, will be based
on current law and regulations.
The division may grant discretionary apportion-

ment relief from the throwout rule. The taxpayer
and the division may also agree to continue to use
the sourcing methods described in their agreement
for a set period of time to the extent provided by
state or federal law. If future legislation is enacted
that specifically addresses the sourcing method for
the media industry, both the taxpayer and the divi-
sion will be bound by those changes.

Not all media companies will be eligible to par-
ticipate. The division has limited eligibility to com-
panies whose receipts earned by licensing intangible
property do not exceed 10 percent of total gross
receipts. Although it is not entirely clear why the
division is imposing that limitation, Gutowski said,
it is likely that the division is attempting to distin-
guish media companies that are primarily media
companies, but receive fees from licensing intan-
gibles, from the typical holding company. The look-
back period for holding companies goes back to 1996,
so the division may be attempting to prevent com-
panies from passing off their holding companies as
media or media content companies and if they par-
ticipate in the VDA initiative, limiting the lookback
period to four years.

Eligible media and media content companies
choosing not to participate in the program will not
be eligible for the general voluntary disclosure pro-
gram and will be subject to late filing penalties and
a longer lookback period if they are discovered to
have a filing responsibility after the expiration of
the current special program.

Rationale for the Industry-Specific Initiative
The initiative is likely a response by the division

to perceived noncompliance on the part of media
companies. The noncompliance, however, is not an
affirmative effort by media companies to avoid taxa-
tion as much as a response to uncertainty regarding
what constitutes nexus for purposes of the CBT.
New Jersey may be using this type of VDA initiative
to provide needed clarity on an industry-by-industry
basis.

Marc Simonetti, a partner with Sutherland Asbill
& Brennan LLP, explained that the division may be3N.J.S.A. 54:10A-2
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trying to understand the uncertainty faced by vary-
ing industries. ‘‘Media companies have faced uncer-
tainty as to how they should source receipts related
to licensing, subscription and syndication, and li-
censing. There has been a lack of specific guidance
on the sourcing of these revenue streams. As a
result, the guidance provided by the VDA initiative
on the sourcing of these items is critical,’’ Simonetti
said.

Who Would Benefit?
Media companies receive the bulk of their rev-

enue from both advertising and subscriptions or
syndication. However, media companies may also
receive revenue or obtain tax benefits from licensing
intangible property. There are a number of scenarios
in which a media company, like most other multi-
state businesses, could benefit from establishing
holding companies to manage intangible property
and paying those affiliated holding companies a fee
to do so. For example, a television or radio broad-
casting company might pay fees to a parent com-
pany for use of its call letters or other intangible
property, such as its logo.

The New Jersey Division of Taxation has histori-
cally been aggressive in targeting intangible licens-
ing companies. Media and media content companies,
because of their use of intangible holding companies,
will be subject to increased scrutiny. And in New
Jersey, because it uses an economic nexus standard
for subjecting media companies to CBT, a media
company may unknowingly be subject to CBT re-
gardless of whether it has a physical presence in the
state.

Companies that come forward now
will have a short four-year
lookback period.

The benefit of the new VDA initiative for media
and media companies is relatively simple: Compa-
nies that come forward now will have a short four-
year lookback period. The shorter lookback period
will result in potentially less tax liability and sig-

nificantly less interest (interest is compounded an-
nually). Without the initiative, the division would
likely attempt to assert nexus back to at least 2002,
Gutowski said. Under the initiative, the division
may also abate penalties that otherwise would have
been imposed and could potentially be as high as 35
percent of the tax due. Finally, the division indicated
in its notice that it would negotiate other taxpayer-
friendly concessions on a case-by-case basis, includ-
ing relief from application of the throwout rule.

Although all media and media content companies
that have any connection to the state, including
customers in New Jersey, should evaluate the poten-
tial benefits of participating in the VDA initiative,
not all media companies will be able to participate or
will benefit from participation. Those media compa-
nies that receive more than 10 percent of their
revenue from the licensing of intangible assets are
ineligible to participate. Other media companies
may not want to immediately subject themselves to
the compliance burden of filing and paying CBT.
Economic nexus is still a tenuous concept, even
when applied to an income tax, and one that has not
been tested before the U.S. Supreme Court. How-
ever, numerous state courts have been willing to
embrace the concept and use it to impose tax obli-
gations on out-of-state businesses.

Media and media content companies should think
long and hard about participating in the VDA initia-
tive if they have any connection to the state. Simo-
netti said there may be outliers that choose not to
participate, but the VDA initiative will bring more
media companies to the table. Those companies that
choose not to come forward during the VDA initia-
tive period may be subjected to increased audit
activity in the future and, if found to have a CBT
liability, they would be ineligible for the shorter
lookback period or tax, interest, and penalty abate-
ments. Media companies that fail to participate in
the industry-specific initiative also will not be per-
mitted to participate in the state’s general VDA
program. In essence, from now to November 15 could
be media companies’ only opportunity to voluntarily
come forward. ✰
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