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2021
OVERALL RESULTS

4th quarter 2021
In the fourth quarter of 2021, 
taxpayers prevailed in 45.2% (19 
out of 42) of the significant 
cases.*  Taxpayers won 30.8% 
(4 out of 13) of the significant 
corporate income tax cases 
and 60.0% (12 out of 20) of the 
significant sales and use tax 
cases.  In 2021, taxpayers 
prevailed in 33.5% of all 
significant cases, 25.0% of the 
significant corporate income 
tax cases, and 38.3% of the 
significant sales and use tax 
cases.  After a weak first quarter, 
taxpayers rebounded from 
their early losses.  Unfortunately, 
taxpayer performance still 
lagged behind previous years.

This is the final edition of the Eversheds Sutherland SALT Scoreboard for 2021.  Since 2016, we have tallied the results of what we deem to 
be significant taxpayer wins and losses and analyzed those results.  Our entire SALT team hopes that you have found this year’s SALT 
Scoreboard to be useful. This edition includes our view of the Pennsylvania Supreme Court’s decision striking the state's net operating loss 
deduction, a focus on recent apportionment cases, and a spotlight on the taxation of digital services.

Franchise Fee
CASE: Shreveport v. CenturyTel Solutions LLC, No. 54,159-CA 
(La. Ct. App. 2d Cir. Nov. 17, 2021).

SUMMARY: The Louisiana Court of Appeal, Second Circuit ruled 
that a municipal franchise fee imposed on a telecommunications 
company was discriminatory in violation of the federal 
Telecommunications Act of 1996.  While the fee was charged to the 
taxpayer pursuant to a bilateral contract, it was not charged to the 
taxpayer’s competitor.  After the city brought a claim for breach of 
contract for failure to pay franchise fees in exchange for use of 
public rights-of-way, the taxpayer filed a counter claim that the 
franchise fee was discriminatory under Section 253 of the Act, 
which authorizes state and local governments to require reasonable 
and nondiscriminatory compensation for the use of rights-of-way.  
The court concluded that the franchise fee violated Section 253 
because it was not applied on a competitively neutral and 
nondiscriminatory basis. View more information.

Net Operating Loss Deduction
CASE: General Motors Corp. v. Commonwealth, No. J-9-2021 
(Pa. Dec. 22, 2021).

SUMMARY: The Pennsylvania Supreme Court held that the state’s 
prior flat $2 million cap (in effect prior to January 1, 2007) on a 
corporate taxpayer’s net operating loss (“NOL”) deduction violated 
the state constitution’s Uniformity Clause, and the NOL deduction 
statute was invalid in its entirety.  Nevertheless, the court determined 
that the required remedy under the Due Process Clause of the US 
Constitution was to allow the taxpayer to deduct the stricken NOL 
deduction. For periods beginning after December 31, 2006 through 
December 31, 2017, the cap was the greater of a percentage of a 
taxpayer’s taxable income (ranging from 12.5% to 30%) or a flat 
dollar cap (ranging from $3 million to $5 million).  In Nextel 
Communications of the Mid-Atlantic, Inc. v. Commonwealth, the 
same court invalidated the state’s prior cap on NOLs, in effect during 
the 2007 through 2017 tax years, which was the greater of a 
percentage of a taxpayer’s taxable income (ranging from 12.5% to 

SIGNIFICANT MULTISTATE DEVELOPMENTS
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* Some items may have been decided in a prior quarter but included in the quarter in which we summarized them.

https://www.stateandlocaltax.com/noteworthy-cases/louisiana-court-of-appeal-overrules-uneven-application-of-franchise-fees/
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during the manufacturing process in Washington.”  As the airplane 
manufacturer was the taxpayer’s customer—not the airline—the 
court concluded that it was “misguided” to look to the place of use 
or delivery by anyone other than the airplane manufacturer. View 
more information.

CASE: American Honda Motor Co. v. Wisconsin Department of 
Revenue, Dkt. No. 19-I-227 (Wis. Tax Appeals Comm’n Nov. 29, 
2021).

SUMMARY: The Wisconsin Tax Appeals Commission concluded 
that a taxpayer’s sale of environmental credits generated 
apportionable income for corporate income and franchise tax 
purposes, rather than non-apportionable income sourced outside 
of Wisconsin.  The taxpayer engaged in the business of buying 
vehicles from related companies and reselling them to car 
dealerships.  The Commission found that the sales generated 
operational income because the credits were integral to the 
taxpayer’s unitary business and did not serve an investment 
function.  The Commission further noted that the company 
earned the credits by manufacturing and distributing fuel-efficient 
and low-polluting vehicles—the combined group’s unitary 
business activity.  Further, the taxpayer’s activities to comply with 
federal environmental standards (which generated the credits) 
were unitary because they were “very much related” to the 
automaking business and benefited the combined group, which 
could then use or sell the credits. View more information.

SIGNIFICANT MULTISTATE DEVELOPMENTS CONT’D

30%) or a flat dollar cap (ranging from $3 million to $5 million). That 
court held that the cap created two separate types of taxpayers and 
thus it violated the state constitution’s Uniformity Clause.  While the 
court struck the flat dollar cap in Nextel, it left the percentage cap in 
place.  In General Motors Corp., the court held: (1) as Nextel applied 
retroactively, the flat dollar cap violated the Uniformity Clause; (2) 
the proper remedy was to sever the NOL deduction in its entirety; 
and (3) the taxpayer was entitled to refunds to comport with the 
Due Process Clause. View more information.

Apportionment
CASE: Walter Dorwin Teague Associates, Inc. v. Washington 
Department of Revenue, Dkt. No. 54959-0-II (Wash. Ct. App. 
Dec. 14, 2021).

SUMMARY: The Washington Court of Appeals ruled that—for 
purposes of Washington’s “benefits received” test for apportioning 
service income—the “benefit” of an airplane design firm’s service 
was received in Washington. The court reasoned that Washington 
was the location where the taxpayer’s customer manufactured 
airplanes, incorporating the taxpayer’s airplane interior designs, 
regardless of the location where the taxpayer’s customer ultimately 
delivered the airplanes to its own customers (i.e., individual airlines).  
The court determined that the “benefit” of the taxpayer’s services 
was “received” in Washington because the “airline interiors were 
expected to be used by [the airplane manufacturer customer] 

Spotlight on digital services cases

CASE: Akamai Technologies Inc. v. Massachusetts Commissioner 
of Revenue, et al., Dkt. Nos. C332360, C334907, & C336909 
(Mass. App. Tax Bd. Dec. 10, 2021).

SUMMARY: The Massachusetts Appellate Tax Board (“ATB”) held 
that a software-as-a-service (“SaaS”) provider was a manufacturing 
corporation, not a service provider.  It was thus: (1) required to 
use single sales factor apportionment as a manufacturing 
corporation; and (2) entitled to claim Investment Tax Credits and 
a limited exemption from local property tax.  The ATB reasoned 
that the SaaS provider developed and sold standardized computer 
software, which operated almost automatically without employee 
intervention; and the provider charged separately for personalized 
professional services. View more information.

CASE: In the Matter of the Petition of LendingTree, Inc., DTA  
No. 829714 (N.Y. Div. of Tax App. Dec. 9, 2021).

SUMMARY: The New York Division of Tax Appeals concluded 
that online loan marketplace services were not information 
services and thus not subject to sales and use tax.  The online 
loan marketplace connected and matched prospective 
borrowers seeking loans (and other credit-based products) with 
lenders that are seeking qualified borrowers.  T he taxpayer 
generated revenue through agreements with each lender by 
charging upfront matching fees and/or closed loan fees.  The 
Department contended that the service was a taxable information 
service, which requires that the “taxpayer’s primary function 

must be the business of furnishing information, including the 
services of collecting, compiling or analyzing information.”  The 
ALJ disagreed, concluding that the taxpayer’s primary function 
was instead the facilitation and consummation of loans by its 
network of lenders.  The ALJ’s conclusion focused on: (1) the 
fact that the taxpayer often would not be paid unless a loan 
closed; and (2) the taxpayer’s ongoing relationships with the 
lenders and guidance on how to better connect with borrowers. 
View more information.

CASE: Lopinto v. Expedia, Inc. (WA), No. 21-CA-132 (La. Ct. App. 
5th Cir. Dec. 23, 2021).

SUMMARY: The Louisiana Fifth Circuit Court of Appeal held that 
online travel companies (“OTCs”) did not owe local sales and 
occupancy taxes on the fees they charged to their customers for 
facilitating the customers’ online reservations with hotels located 
in Jefferson Parish, Louisiana. Similarly, they were not responsible 
for remitting the taxes collected from customers and transmitted 
to the hotels.  Because: (1) the OTCs were not hotels and did not 
furnish hotel rooms, and (2) the OTCs only facilitated the hotel 
reservations, the OTCs’ reservation facilitation fees were not 
proceeds from the taxable sales of services.  The court also 
concluded that the OTCs were not “dealers” responsible for 
remitting taxes to the parish, as they simply collected the 
anticipated sales and occupancy taxes directly from the 
consumer and transmitted those taxes to the hotel.  View more 
information.

https://us.eversheds-sutherland.com/NewsCommentary/Legal-Alerts/247359/No-loss-Stricken-by-the-Pennsylvania-Supreme-Court-the-NOL-deduction-nevertheless-is-allowed
https://www.stateandlocaltax.com/income/washington-state-refund-claim-enters-no-fly-zone/
https://www.stateandlocaltax.com/income/eco-friendly-but-not-so-taxpayer-friendly-wisconsin-tax-appeals-commission-finds-automakers-sale-of-environmental-credits-generates-apportionable-income/
https://www.stateandlocaltax.com/digital-economy/what-service-massachusetts-appellate-tax-board-rules-that-saas-provider-is-a-manufacturing-corporation-required-to-use-single-sales-factor-apportionment/
https://www.stateandlocaltax.com/new-york/new-york-division-of-tax-appeals-determines-online-loan-marketplace-not-a-taxable-information-service/
https://www.stateandlocaltax.com/digital-economy/louisiana-court-of-appeals-determines-online-travel-companies-not-responsible-for-tax-on-hotel-bookings/
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