
Vol. 18, No. 8 • August 2011

 Swinging for the Fences: An Analysis of Whether 

Broker-Dealers and Registered Representatives 

Should Litigate Against the SEC or FINRA 

 By Brian L. Rubin and Jae C. Yoon 

 E
very year, from the optimism-filled days of April until the final cham-

pionship games of October, when major league batters step up to the 

plate, they must decide how to handle the pitches coming at them. 

Do they play it safe and “take” the pitcher’s first offering? Or do they 

take a chance and come out swinging for the fences? When broker-dealers and regis-

tered representatives are faced with the possibility of litigating against the Securities 

and Exchange Commission (SEC) or 

the Financial Industry Regulatory 

Authority (FINRA, formerly NASD), 

they also must decide whether to swing 

for the fences by taking the regula-

tors on, or play it safe and negotiate a 

settlement. 

 To see whether respondents should adopt 
an aggressive approach at the plate, since 
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2005, Sutherland Asbill & Brennan LLP 
(Sutherland) has conducted a study of  liti-
gated disciplinary proceedings brought by 
FINRA against  broker-dealers, registered 
representatives and associated persons. 
Since 2008, Sutherland has also analyzed 
administrative proceedings brought by the 
SEC against those same types of  respon-
dents. This year’s study analyzes cases from 
October 2008 through September 2010 where 
broker-dealers and individuals were charged 
with violating SEC and FINRA statutes, 
 regulations and rules. That time period coin-
cides with the SEC’s 2009 and 2010 fiscal 
years. 1   

  Many broker-dealers, registered represen-
tatives and associated persons fear going up 
to the plate and litigating against regulators 
because regulators are well-funded, have often 
spent months or even years investigating the 
conduct, have their own procedural rules, and 
have an employee of the regulator serve as a 
judge. Respondents fear that litigating in “the 
house that the regulators built” 2    gives the 
SEC and FINRA a competitive advantage. 
However, the Sutherland studies have shown 
that it sometimes pays for broker-dealers and 
individuals to swing for the fences and litigate, 
rather than settle. 

 I.   The Score 

 A.   Contesting Liability in Regulatory 
Enforcement and Disciplinary 
Proceedings 

 “It’s no pink tea, and mollycoddles had bet-
ter stay out. It’s a contest and everything that 
implies, a struggle for supremacy, a survival of 
the fittest.” —Ty Cobb 3   

  Litigating against the SEC and FINRA is 
similarly a contest with high stakes. Losing 
against the regulators can mean hefty fines, 
lengthy suspensions, and even expulsion from 
the industry. But like any good baseball rivalry, 
each side experiences wins and losses. 

 SEC administrative enforcement pro-
ceedings begin with the SEC’s Division of 
Enforcement filing a complaint, called an 
Order Instituting Proceedings (OIP). The 

cases are tried before an SEC Administrative 
Law Judge (ALJ), who is an independent 
employee of  the SEC. After a hearing, the 
ALJ issues an initial decision that includes 
findings of  fact, legal conclusions and, where 
appropriate, a sanction. 

 A FINRA disciplinary proceeding begins 
when the Department of Enforcement or the 
Department of Market Regulation files a com-
plaint. The cases are tried before a Hearing 
Panel with two current or former industry 
members and one Hearing Officer, who is a 
FINRA employee. The Hearing Officer serves 
as Chair of the Hearing Panel and oversees the 
proceedings, making rulings about the sched-
ule, the procedures, and what evidence will be 
admitted. The Hearing Officer also writes the 
decision of the Panel. 

 Complaints and OIPs include one or more 
“charges” alleging a violation of a rule or stat-
ute. The study found the following regarding 
SEC initial decisions and FINRA Hearing 
Panel decisions: 

 1.   Liability 

 Of  the 237 charges that were litigated by 
the SEC and FINRA and resulted in SEC 
initial decisions or FINRA Hearing Panel 
decisions during FY 2009 and FY 2010 
(October 2008 through September 2010), 
broker-dealers and individuals succeeded in 
getting approximately 13 percent of  the 
charges dismissed. 4   

  a.   SEC Respondents 

 These respondents had a relatively high 
success rate during the period (approximately 
28 percent), 5    which was greater than in FY 
2008 (approximately 19 percent). 

 b.   FINRA Respondents 

 These respondents succeeded in getting 
approximately 7.6 percent of  the charges 
 dismissed, 6    although they had slightly greater 
success during FY 2010 (8.6 percent) 7    com-
pared with FY 2009 (seven percent). 8    Both 
years represent declines from FY 2008 when 
FINRA respondents succeeded in getting 
15 percent of the charges dismissed. 
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 2.   Representation by Counsel in FINRA 
Proceedings 

 FINRA respondents with counsel are sig-
nificantly more successful than  pro se  respon-
dents. FINRA respondents represented by 
counsel succeeded in getting approximately 9.8 
percent of charges dismissed. 9    FINRA respon-
dents without counsel, on the other hand, 
went 0-for-39 during the period. Since January 
2006, only one  pro se  FINRA respondent has 
succeeded in getting any charge dismissed. 

 3.   Fraud Charges 

 Presumably, because the regulators need to 
prove that the respondents acted with scienter 
or bad intent, fraud cases are sometimes harder 
to prove. SEC Staff failed to prove fraud charges 
approximately 57 percent of the time in FY 
2009-2010; 10    however, all of the fraud charges 
lost by the Staff were in one case. Interestingly, 
in FY 2009-2010, FINRA Staff succeeded 
in proving all of its fraud charges (five fraud 
charges against four respondents in four cases). 
In contrast, in FY 2008, SEC and FINRA Staff  
failed to prove fraud approximately 28 percent 
of the time (approximately 22 percent for the 
SEC 11    and 33 percent for FINRA 12   ). 

 B.   Sanctions Imposed Versus Sanctions 
Sought by the Regulators 

  “The penalty is a bit more than I expecto-
rated.”  --Stanley George “Frenchy” Bordagaray 
(following a $500 fine and 60-day suspension 
for spitting at an umpire) 13   

  As in baseball, fines and suspensions are 
the primary sanctions imposed by the regula-
tors. As part of its case, the Staff generally will 
recommend to the ALJ or Hearing Panel what 
sanctions should be imposed on respondents 
for the violations alleged. This section discusses 
only those cases where the decisions indicate a 
specific sanction sought by the Staff. 

 1.   Monetary Sanctions 

 When SEC and FINRA respondents were 
found to be liable for one or more charges, 

33 percent of the time the ALJ or Hearing 
Panel imposed lower monetary sanctions than 
those sought by the Staff. 14    This is a notable 
change from FY 2008, when respondents suc-
ceeded in obtaining lower monetary sanctions 
60 percent of the time. 15   

  a.   SEC Respondents 

 These respondents convinced ALJs to 
impose lower monetary sanctions 50 percent 
of the time in FY 2009-2010. 16    In contrast, in 
FY 2008, ALJs lowered monetary sanctions 
approximately 83 percent of the time. 17   

  b.   FINRA Respondents 

 These respondents convinced Hearing 
Panels to reduce the proposed monetary sanc-
tion approximately 27 percent of the time in 
FY 2009-2010. 18    When fines were reduced, the 
proposed fine ranged from $10,000 to $30,000 
and averaged approximately $17,000. The 
amount ordered ranged from $0 to $10,000 and 
averaged approximately $5,000 (a reduction of 
approximately 71 percent). FINRA respon-
dents similarly had less success in obtaining 
reduced monetary sanctions than in FY 2008, 
when they succeeded 50 percent of the time. 19   

  c.   Increase by Adjudicator 

 It was rare that the ALJ or Hearing Panel 
ordered higher monetary sanctions. During 
the two-year period, SEC ALJs never ordered 
a higher monetary penalty. Only one FINRA 
Hearing Panel ordered a fine greater than that 
requested by FINRA Staff,  doubling the fine. 

 2.   Time Out from the Industry 

 When SEC and FINRA respondents lost 
on liability, they convinced the  adjudicators 
approximately 35 percent of  the time to 
impose a suspension less than that sought by 
the Staff. 20   

  a.   SEC Respondents 

 When the SEC Enforcement Staff  asked 
for a suspension or a permanent bar from the 
industry, respondents succeeded in  convincing 
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the ALJ to order a sanction less than that 
demanded 30 percent of the time. 21    In FY 
2008, respondents were successful only approx-
imately 19 percent of the time. 22   

  b.   FINRA Respondents 

 These respondents were more effective in 
reducing sanctions, succeeding approximately 
37 percent of the time. 23    However, unlike SEC 
respondents, FINRA respondents were less 
effective than in FY 2008, when they succeeded 
approximately 55 percent of the time. 24    When 
FINRA Staff sought a suspension of a set 
amount of time (as opposed to a complete bar), 
respondents convinced the Hearing Panel to 
reduce it 50 percent of the time. 25    The Hearing 
Panel increased the suspension approximately 23 
percent of the time. 26    When FINRA Staff sought 
a complete bar from the industry, approximately 
19 percent of respondents convinced a Hearing 
Panel to impose a lesser sanction. 27   

  C.   Appeals 

 “I’ve never questioned the integrity 
of an umpire. Their eyesight, yes.” —Leo 
Durocher 28   

  1.   Initial Appeal of an ALJ 
or Hearing Offi cer Decision 

 SEC ALJ initial decisions can be appealed 
to the SEC either by the respondent or by the 
Division of Enforcement. Alternatively, the 
SEC may, on its own initiative, order a review 
of any initial decision. Appeals are heard by the 
SEC Chairman and the SEC Commissioners. 
For FINRA disciplinary actions, after the 
Hearing Panel trials, appeals are heard by the 
National Adjudicatory Council (NAC), which 
is composed of representatives of member 
firms and the public. FINRA Enforcement 
or Market Regulation Staff or the respondent 
may appeal; alternatively, the NAC may decide 
on its own to review a case. The study made the 
following findings regarding initial appeals: 

 a.   SEC 

 Thirty-three percent of SEC respondents 
were successful in getting reduced sanctions; 29    

sanctions were increased approximately 
22 percent of  the time. 30    In contrast, in 
FY 2008, SEC respondents were successful 
approximately 43 percent of the time in having 
their sanctions reduced. 31    The SEC remanded 
one respondent’s case back to the ALJ, who 
then imposed the original penalties. 

 b.   FINRA 

 FINRA respondents succeeded in obtain-
ing reduced sanctions 25 percent of the time, 32    
and 17 percent of respondents were successful 
in having all findings of violations reversed. 33    
However, like in SEC appeals, the NAC also 
increased sanctions for approximately 22 per-
cent of the respondents. 34    FINRA respon-
dents also had less success than in FY 2008, 
when sanctions were reduced approximately 
30 percent of the time, 35    and sanctions were 
increased only approximately seven percent of 
the time. 36   

  2.   Further Appeals by Respondents 

 SEC respondents may appeal to the US 
Court of Appeals. When FINRA respondents 
are unsuccessful before the NAC, they have 
the right to appeal to the SEC, and from there, 
to the US Court of Appeals. 

 a.   SEC 

 Five respondents in three cases appealed 
SEC decisions to US Courts of Appeals. Two 
appellate courts affirmed the SEC and one 
court remanded for reconsideration of one of 
two findings of violations by two respondents. 
At the remand, the SEC dismissed charges 
supporting the imposition of cease and desist 
orders against the two respondents without 
considering the merits, given that the respon-
dents were ordered to pay nearly $4 million in 
disgorgement. 

 b.   FINRA 

 Seventy percent of respondents’ appeals of 
NAC decisions to the SEC were either dismissed 
without briefing or resulted in affirmed sanc-
tions. 37    However, 20 percent of respondents 
were able to obtain reduced sanctions, 38    and 
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10 percent of respondents obtained complete 
dismissals. 39    Respondents thus had greater 
success in FY 2009-2010 than in FY 2008, 
when approximately 74 percent of appeals 
were dismissed without briefing or resulted in 
affirmed sanctions. 40   

  Only one FINRA disciplinary appeal 
was decided by an appellate court, which 
remanded for reconsideration the restitution 
remedy imposed, but affirmed all other find-
ings. Upon remand, the SEC set aside the six-
figure restitution order. 

 During the two-year period, the SEC con-
sidered three FINRA cases on remand from 
the federal courts, but affirmed all previous 
findings of violations and imposition of sanc-
tions. 

 D.   The “Settlement Discount” in
FINRA Proceedings 

 “Johnny Bench kept getting shaken off by a 
pitcher who wanted to keep throwing fastballs, 
so he caught the next fastball with his throwing 
hand.” 41    One of the myths of baseball. 

 Baseball, like life itself, is full of  many 
myths. Similarly, there is a question as to 
whether “settlement discounts” are a myth 
in the securities enforcement world. That 
concept is often used by regulators to try to 
convince respondents to settle, rather than 
to litigate. After FINRA investigations, if  
the Staff  has determined to recommend that 
charges be brought against a respondent, the 
Staff  normally offers to settle prior to filing 
a complaint and litigating. According to con-
ventional wisdom, the sanctions proposed as 
part of  a settlement are less severe than the 
sanction that would be sought and presum-
ably imposed at the hearing. In theory, this 
provides an incentive to settle rather than 
litigate. 42   

  Sutherland surveyed counsel representing 
respondents in 28 proceedings decided by 
Hearing Panels between October 2008 and 
September 2010. Responses were received 
by nine counsel, who defended 10 respon-
dents against 17 charges brought by FINRA. 
While the sample may not be representa-
tive, the results are interesting. Of those who 

responded, approximately 44 percent (less than 
half) stated that the Staff  sought more severe 
penalties at the hearing than that offered in 
pre-hearing settlement negotiations. Although 
this result could be interpreted as suggesting 
that the Staff  viewed the settlement offer as 
fair and did not want to propose a sanction 
that could not be defended to the Hearing 
Panel, it does not suggest that a “discount” for 
settling early is a certainty. 

 Hearing Panels ordered sanctions greater 
than those sought by the Staff  during set-
tlement negotiations in only approximately 
33 percent of  cases. In several cases, respon-
dents succeeded in obtaining significantly 
lesser penalties than the settlement offered 
by the Staff. For example, one respondent 
was ordered to pay a fine less than 10 percent 
of  the final six-figure settlement offer, and 
another respondent was ordered to pay a fine 
that was less than 18 percent of  the settlement 
offer. While these figures could be statistical 
anomalies, they nevertheless serve as evidence 
that a settlement discount may not exist 
because the Staff ’s proposed settlement terms 
may be too harsh. 

 E.   The Time Spent Litigating Regulatory 
Enforcement and Disciplinary Proceedings 

 “Any time you think you have the game con-
quered the game will turn around and punch you 
right in the nose.” —Mike Schmidt 43   

  While one may never have the time to 
conquer baseball completely, if  a respondent 
decides to litigate a case, that process will 
come to an end at some point, often after 
many months or even years. Some respon-
dents prefer settling to avoid these delays and 
to put the matter behind them. Others choose 
to litigate to clear their names, while taking 
advantage of  the fact that they can typically 
work and earn a living while the litigation is 
pending. 

 1.   Time for Trials 

 For SEC cases, the time between the filing 
of the OIP and the ALJ Initial Decision aver-
aged just over 11 months, not including one 
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case that involved parallel criminal actions 
and took more than four years. For FINRA 
matters, the time between the filing of the 
 complaint and the rendering of the Hearing 
Panel decision averaged just less than 13 
months. 

 2.   Time for Appeals 

 Appeals also take a substantial amount 
of time. Unfortunately for SEC respondents, 
an appeal to the appropriate federal court of 
appeals does not operate as an automatic stay 
of the sanction imposed by the SEC. However, 
with regard to FINRA cases, Hearing Panel 
decisions are stayed and respondents can 
therefore continue to work while appeals to 
the NAC are pending. NAC appeals took 
approximately 17 months to resolve. Appeals 
to the SEC, which stay the effectiveness of 
any FINRA-imposed sanction except for 
a bar or expulsion, took approximately 11 
months. Thus, for FINRA respondents, the 
time between the filing of a complaint and the 
issuance of an SEC decision averages approxi-
mately three years and five months. 

 II.   About the Study 

 “You can observe a lot by watching.” —Yogi 
Berra 44   

  Just as managers and players watch other 
players very carefully and use statistics in 
nearly every facet of the game, broker-dealers 
and registered representatives can apply statis-
tics to make better informed decisions about 
whether to litigate against the regulators. Of 
course, although statistics can provide some 
insight, they cannot guarantee outcomes. 
The study reviewed seven SEC ALJ deci-
sions issued between October 1, 2008, and 
September 30, 2010, involving 21 respondents 
and 65 total charges, and seven SEC decisions 
issued during that period with respect to nine 
respondents. 

 In addition, the study reviewed 57 FINRA 
Hearing Panel decisions issued between 
October 1, 2008, and September 30, 2010, 
involving 77 respondents and 172 total charges. 
The study also reviewed 29 appellate decisions 

by the NAC addressing the cases of 36 respon-
dents, and 14 SEC decisions addressing the 
appeals of 20 FINRA respondents. As Babe 
Ruth said, “Never let the fear of striking out 
get in your way.” 45   

  NOTES 
 1. FY 2008 refers to the period from October 1, 2007, 
to September 30, 2008; FY 2009 refers to the period from 
October 1, 2008, to September 30, 2009; and FY 2010 
refers to the period from October 1, 2009, to September 30, 
2010. 

 2. Sutherland’s first study was titled “The House 
That the Regulators Built: An Analysis of Whether 
Respondents Should Litigate Against NASD.” It was 
published in BNA’s May 2005  Securities Regulation & 
Litigation Report , and won the 2006 Burton Award for 
Legal Achievement. It is available at  http://www.suther
land.com/file_upload/bna.pdf . 

 3.  http://www.brainyquote.com/quotes/authors/t/ty_cobb.html . 

 4. 31 of 237. 

 5. 18 of 65. 

 6. 13 of 172. 

 7. 5 of 58. 

 8. 8 of 114. 

 9. 13 of 133. 

 10. 8 of 14. 

 11. 2 of 9. 

 12. 3 of 9. 

 13.  http://www.baseball-reference.com/bullpen/Frenchy_
Bordagaray . 

 14. 12 of 36. 

 15. 12 of 20. 

 16. 5 of 10. 

 17. 5 of 6. 

 18. 7 of 26. 

 19. 7 of 14. 

 20. 17 of 48. 

 21. 3 of 10. 

 22. 3 of 16. 

 23. 14 of 38. 

 24. 12 of 22. 

 25. 11 of 22. 

 26. 5 of 22. 
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 27. 3 of 16. 

 28.  http://www.baseball-almanac.com/quotes/quoduro.
shtml . 

 29. 3 of 9. 

 30. 2 of 9. 

 31. 3 of 7. 

 32. 9 of 36. 

 33. 6 of 36. 

 34. 8 of 36. 

 35. 8 of 27. 

 36. 2 of 27. 

 37. 14 of 20. 

 38. 4 of 20. 

 39. 2 of 20. 

 40. 14 of 19. 

 41.  http://message.snopes.com/showthread.php?t=14264 . 

 42.  See Department of Market Regulation v. Joseph A. 
Geraci, II , Complaint No. CMS020143 (NAC, Dec. 9, 
2004) (“[i]n settled cases, the parties forgo the cost of 
litigation and often agree to lesser sanctions; this is well 
recognized as a ‘settlement discount’”). 

 43.  http://quotations.about.com/od/moretypes/a/base-
ball2.htm . 

 44.  http://baseballcoachesdigest.blogspot.com/2009/02/
yogism-famous-baseball-quotes-from-mlb.html . 

 45.  http:/ /www.brainyquote.com/quotes/quotes/b/
baberuth132052.html . 
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