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Not Throwing Away Your Shot: Relying on 
Compliance Consultants to Defend  
Regulatory Actions1

by Brian L. Rubin and Rebekah R. Runyon
1You are the Chief Compliance Officer (CCO) of Hamilton 
Investments (“serving America’s financial needs for over 200 
years”), and you’re young, scrappy and hungry.2 In your role, 
you are responsible for completing and filing Hamilton’s Form 
ADV.  In an effort to ensure that you are making appropriate 
disclosures, you hire Washington Consultants, headed by G. 
Washington, a former regulator and a former president—of 
an investment adviser that is (“first in regulation, first in peace 
and first in the hearts of compliance officers”), to advise 
you on what information to include on the Form ADV.  In 
accordance with the advice you receive from Washington, 
you complete and file the Form ADV, only to find out later 
that the Securities and Exchange Commission (the SEC or 
Commission) has instituted a proceeding against you and the 
firm due to the firm’s inadequate disclosures.  So, what now?  
What are the Ten Duel Commandments3 to defend yourself 
and the firm in this proceeding?  The obvious answer appears 
to be raising the defense that you relied on the professional 
advice of a consultant when making the decision of what 
information to disclose.  Will that succeed?  Who lives, who 
dies, who tells your story?4      

1. See Lin-Manuel Miranda, “My Shot,” Hamilton, https://genius.com/Lin-manuel-miran-
da-my-shot-lyrics. 
2. Id.
3. Miranda, “Ten Duel Commandments,” https://genius.com/Lin-manuel-miranda-ten-du-
el-commandments-lyrics. 
4. Miranda, “Who Lives, Who Dies, Who Tells Your Story,” https://genius.com/Lin-manu-
el-miranda-who-lives-who-dies-who-tells-your-story-lyrics. 

This hypothetical scenario and the issues it raises are 
all too real examples for investment advisers (IAs) and 
broker-dealers (BDs) that hire consultants to provide 

advice about complying with regulatory requirements.  And, 
unfortunately, a recent SEC enforcement proceeding has 
called into question whether firms may rely on compliance 
consultants as a defense to allegations of violating the law.5  
However, as discussed more thoroughly below, if firms are 
willing to take proper steps, IAs and BDs may still be able 
to retain consultants and defend themselves based on the 
advice they receive.  

The case began in 2015, when the SEC sued an IA and two of 
its principals (collectively, Respondents) for failing to disclose 
conflicts of interest to the IA’s clients.  The SEC alleged 
that the IA failed to disclose to its clients that it received 
compensation from its custodian for maintaining client assets 
in certain mutual funds.  The administrative law judge (ALJ) 
dismissed the proceeding and held that the SEC’s Division 
of Enforcement failed to prove Respondents committed 
fraud by acting with scienter or negligence.  The judge noted 
that Respondents relied on the advice of compliance firms 
and such reliance “demonstrates good faith and represents 
possible evidence of an absence of any intent to defraud.”6

In November 2016, on appeal, the SEC reversed the decision 
of the ALJ.  The Commission held that although there was 
no finding of scienter, or intent or knowledge of wrongdoing, 
Respondents were negligent for failing to disclose conflicts 
of interest to clients, despite the assertion that they relied 
on the advice of compliance consultants.  The Commission 
found that Respondents did not adequately disclose on 
the firm’s Forms ADV the existence of its arrangement with 
the custodian or details about the conflict the arrangement 
presented and therefore violated Sections 206(2) and 207 
of the Investment Advisers Act of 1940.  The Commission 
imposed a cease-and desist order on Respondents and 
ordered each Respondent to pay a $50,000 civil money 
penalty.   

5. Robare Grp., Ltd., Mark L. Robare & Jack L. Jones, Jr., Opinion of the Commission, 
Release No. 4566 (Nov. 7, 2016), available at https://www.sec.gov/litigation/opin-
ions/2016/ia-4566.pdf [hereinafter SEC Robare Opinion].
6. Robare Grp., Ltd., Mark L. Robare & Jack L. Jones, Jr., Administrative Law Judge 
Decision, Release No. 806, at 39 (June 4, 2015), available at https://www.sec.gov/alj/
aljdec/2015/id806jeg.pdf (quoting United States v. Peterson, 101 F.3d 375, 381 (5th Cir. 
1996)).
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The ALJ Decision

In dismissing the allegations against Respondents, the 
ALJ analyzed Respondents’ reliance on the advice of 
professional securities consultants in drafting the firm’s 
disclosures.  The ALJ noted that the firm “attempted to 
meet its responsibility for determining what it needed to 
disclose in its Form ADV by hiring outside consultants.”7  
The principals paid compliance consultants to assist them 
in preparing disclosures and in reviewing and updating the 
firm’s Form ADV.  The consultants were provided with the 
necessary information to render this advice.

At the trial, the principals could not recall the specific 
conversations about when they informed the consultants 
of the arrangement with the custodian.  However, the 
consultants confirmed that such an arrangement would 
ordinarily be a topic of discussion and that the principals 
were forthcoming with information and were engaged 
and proactive during their discussions.8  After reviewing 
the Forms ADV, the consultants told the principals that the 
firm’s disclosures were adequate and compliant with then-
current requirements.9  Therefore, the ALJ held that the 
principals “belt-and-suspenders approach to compliance, 
through which they relied on multiple [compliance] firms” 
to ensure the firm “was compliant with its disclosure 
obligation belie[d] any argument that [the principals] acted 
with intent to deceive, manipulate, or defraud anyone.”10  
The ALJ concluded that Respondents’ good faith reliance 
on compliance firms was clear evidence of an absence of 
scienter.11  

The SEC Opinion

The Division of Enforcement appealed the ALJ’s decision 
to the full Commission.  On appeal, the SEC analyzed 
Respondents’ reliance on the advice of compliance 
consultants and addressed Respondents’ contention that, 
by relying on consultants, they did not act negligently.  
At the trial, Respondents testified that throughout the 
relevant period, outside consultants advised the firm about 
its disclosures to ensure that the firm met its disclosure 
requirements.  However, in reversing the ALJ’s decision, 
the Commission held that neither Respondents nor the 
ALJ cited any case recognizing reliance on compliance 
consultants as a defense.12  

The Commission further noted that even if such a defense 
existed, Respondents had been unable to establish their 
reliance on compliance consultants:  “[T]he record also does 
not contain convincing evidence that [the firm] specifically 
sought or received advice from its consultants about how 
to disclose the Arrangement and relied on that advice in 
good faith.”13  The SEC noted that neither principal was 
able to recall specific details about the discussions with 

7. Id. at 18. 
8. Id. at 40. 
9. Id. at 44. 
10. Id. at 39. 
11. Id. at 39–42. 
12. SEC Robare Opinion, at 13. 
13. Id. (citing United States v. Masat, 948 F.2d 923, 930 (5th Cir. 1992) (rejecting a 
reliance on professionals defense because the defendant did not “clearly articulate 
how he relied on these professionals”)).

the consultants nor did they remember providing the 
consultants with copies of the agreement the firm entered 
into with the custodian.  The Commission concluded that 
the firm and one principal (the president and CEO) “could 
not reasonably rely on any advice that the disclosures 
were adequate because they knew their obligations as 
investments advisors, that they were required to disclose 
potential conflicts of interest, and that the Arrangement 
presented such a conflict but was not disclosed.”14  

Is Reliance on Compliance Consultants an Available 
Defense? 

Unfortunately for the CCO of Hamilton Investments (and for 
you, dear reader), the Commission failed to clearly answer 
this question.  Rather, the SEC stated: “Neither Respondents 
nor the law judge cite any case recognizing a defense of 
reliance on compliance consultants.”  Despite the fact that 
no case law was cited by the parties or by the ALJ, the SEC 
pointed to Edgar R. Page, Advisers Act Release No. 4400, 
2016 WL 3030845, at *6 (May 27, 2016) and included 
the following parenthetical—“assuming arguendo ‘that 
engagement of compliance professionals—as compared 
to counsel—might under some circumstances mitigate the 
egregiousness of a wrongdoer’s misconduct,’ but concluding 
that the alleged reliance was, in fact, not mitigating.”  The 
cited case, however, does not answer the question of 
whether a defense of relying on a compliance consultant 
exists, but instead raises more unanswered questions 
regarding whether and in what circumstances the hiring of a 
compliance consultant could mitigate a firm’s misconduct.   

The SEC could have affirmatively decided that such a 
defense exists by relying on its own cases where the 
Commission has heard expert testimony from compliance 
professionals on industry standards.15  While the controlling 
standard for negligence-based actions is reasonableness, 
“industry standard is a relevant factor.”16  If industry standard 
is a good enough factor for the SEC to rely on to determine 
whether a party complied with its rules, that same industry 
standard—when supplied by compliance professionals in 
the course of their day-to-day jobs, as opposed to when 
provided in expert testimony—should also be good enough 
for IAs and BDs to rely on.  At a minimum, the SEC could 
have stated that reliance on compliance consultants 
mitigates sanctions even if it doesn’t affect liability.  

Key Considerations for Firms Hiring Compliance 
Consultants

The Commission’s opinion provides a clear warning that IAs 

14. Id. at 14 (citing SEC v. Goldfield Deep Mines, 758 F.2d 459, 467 (9th Cir. 1986) 
(“If a company officer knows that the financial statements are false or misleading 
and yet proceeds to file them, the willingness of an accountant to give an unqual-
ified opinion with respect to them does not negate the existence of the requisite 
intent or establish good faith reliance.”)). 
15. See, e.g., Thomas R. Delaney II & Charles W. Yancey, Release No. 755 (Mar. 18, 
2015) (noting that compliance experts testified at length concerning the standard of 
care for compliance); Dean Witter Reynolds Inc., Henry L. Auwinger, and Dennis W. 
Peterson, Release No. 179 (Jan. 22, 2001) (noting that compliance expert testified 
that respondents’ supervisory procedures and activity letters comported with indus-
try standards); George J. Kolar, Release No. 152 (Oct. 28, 1999) (noting that the 
Division’s compliance expert acknowledged that the supervisory procedures were in 
accordance with industry standards at the time). 
16. SEC v. Dain Rauscher, 254 F.3d 852, 857 (9th Cir. 2001).
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and BDs may want to be careful when relying on the advice 
of a compliance consultant regarding disclosures.  While it 
is fairly common for firms to tap into the experience and 
expertise of consultants, the SEC’s opinion could cause firms 
to question whether to engage compliance consultants at 
all.  In its opinion, the Commission did not recognize that 
a defense of relying on compliance consultants exists.  The 
SEC further noted that even if such a defense did exist, 
firms would need to provide convincing evidence that they 
sought, received and relied on specific advice in good faith 
to invoke such a defense.  Therefore, it may be difficult for 
firms to simply assume that if they retain a consultant, they 
will be able to use that advice to defend themselves in an 
enforcement proceeding.  

If firms cannot rely on the advice of compliance consultants 
and use that advice as a defense in a regulatory 
enforcement action, firms may be able to get similar 
results by having their in-house or outside counsel retain 
compliance consultants to assist the lawyers in providing 
legal advice.  In Robare, the SEC did acknowledge that while 
reliance on a consultant may not constitute a defense, 
reliance on counsel is still a recognized defense.  To 
establish such a defense, a respondent must demonstrate 
“that he made complete disclosure to counsel, sought 
advice as to the legality of his conduct, received advice that 
his conduct was legal, and relied on that advice in good 
faith.”17  

This well-recognized defense may be a way to help firms 
seeking the advice of compliance consultants.  If inside or 
outside counsel hires a compliance consultant and uses the 
consultant’s advice to form a legal opinion and advise the 
firm, then it appears that firms could rely on the combined 
advice of the consultant and counsel under the reliance 
on counsel defense.  The IA or BD would, of course, need 
to ensure that the advice coming from counsel clearly 
met the elements of the reliance on counsel defense.  In 
a somewhat similar context, courts have found that when 
attorneys retain accountants to assist the attorneys, the 
attorney-client privilege extends to the accountant.18  While 
this analysis appears to make sense from a practical 
standpoint, no cases have been identified in which the 
Commission has opined on this practice.  

Alternatively, it is possible that in a future case, with a better 
factual record, the Commission will recognize a defense of 
relying on compliance consultants.  In Robare, the SEC left 
the door open for such a defense, concluding that the firm 
was unable to show evidence that it disclosed the necessary 
information to the consultants and relied in good faith on 
the opinion of the hired consultants.19  However, had the 
firm been able to prove elements similar to the reliance 
on counsel defense, the Commission may have found that 
such a defense was available.  The concept of defending 
one’s conduct by relying on a non-lawyer professional has 
been recognized in other contexts, such as when parties 
have retained tax professionals.20 
17. Markowski v. SEC, 34 F.3d 99, 105 (2d Cir. 1994). 
18. United States v. Kovel, 296 F.2d 918 (2d Cir. 1961).  
19. SEC Robare Opinion, at 13. 
20. See, e.g., New Phoenix Sunrise Corp. v. C.I.R., 408 F. App’x 908, 917 (6th Cir. 
2010) (holding good faith reliance on professional tax advice may establish a 
defense to penalties if the advice is “from a competent and independent advisor 
unburdened with a conflict of interest and not from promoters of the investment.”); 

Therefore, firms should consider taking the following steps 
to better position themselves to argue that they reasonably 
relied on the advice of a compliance consultant:  

• Document all disclosures made to the consultant; 
• Save all communications to and from the consultant; 

and  
• Keep records of the firm’s compliance with the 

consultant’s advice.  

* * *

As a CCO, you know that you get a lot farther by working a 
lot harder, by being a lot smarter, by being a self-starter21 
(although some might say you should smile more and talk 
less).22  So, how do you do your job?  Can you rely on the 
advice of a compliance consultant, like Washington, when 
making decisions about your firm’s disclosures?  Will the 
Commission consider such reliance an available defense 
when charged with violating the law?  

Unfortunately, given the Commission’s Robare opinion, 
the answers to these questions are not entirely clear.  
Although the SEC did not directly decide whether a reliance 
on consultant defense exists, the SEC did leave open the 
possibility of such a defense.  However, if the Commission 
were to permit such a defense, firms would need to make 
a strong showing of their reliance on consultants and be 
able to prove elements similar to those of the reliance 
on counsel defense.  For example, a firm would need to 
present evidence that it sought the advice of a compliance 
consultant, disclosed the appropriate information to that 
consultant, and then relied on the advice the consultant 
provided in good faith. 

Additionally, firms may still be able to rely on the advice 
of a consultant if counsel hires the consultants directly 
and uses the consultant’s advice to form its legal opinion.  
While the ultimate impact of the Robare opinion has yet to 
be determined, it appears that if firms are willing to jump 
through the right hoops, they may find that they can use the 
advice of compliance consultants to defend their conduct 
against regulators.  Just remember, “When you got skin in 
the game, you stay in the game but you don’t get a win 
unless you play in the game.”23 H

United States v. Bishop, 291 F.3d 1100, 1107 (9th Cir. 2002) (holding a defendant 
claiming good faith reliance on the advice of a tax professional as a defense to 
willfulness in cases of tax fraud and evasion must have made full disclosure of 
all relevant information to that professional); Addington v. C.I.R., 205 F.3d 54, 58 
(2d Cir. 2000) (holding good faith reliance on professional advice is a defense to 
negligence penalties; however, such reliance must be objectively reasonable, which 
means the adviser has to have knowledge about the industry in which the taxpayer 
is investing); Chamberlain v. C.I.R., 66 F.3d 729, 732 (5th Cir. 1995) (holding good 
faith reliance on professional advice concerning tax laws is a defense if the reliance is 
objectively reasonable, and the reliance is not “on someone with an inherent conflict 
of interest, or someone with no knowledge concerning that matter upon which the 
advice is given”). 
21. Miranda, “Alexander Hamilton,” https://genius.com/Lin-manuel-miranda-alexan-
der-hamilton-lyrics.  
22. Miranda, “Aaron Burr, Sir,” https://genius.com/Lin-manuel-miranda-aar-
on-burr-sir-lyrics.  
23. Miranda, “The Room Where It Happens,” https://genius.com/Lin-manuel-miranda-
the-room-where-it-happens-lyrics.  
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