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How Patchwork State Regs Could Benefit Driverless Cars 

Law360, New York (April 5, 2017, 12:10 PM EDT) -- Slowly but surely, the 
legal landscape surrounding autonomous vehicles is beginning to take shape. 
Currently, 11 states have passed regulations concerning autonomous 
vehicles, and the governors of an additional two states have issued 
autonomous vehicle-related executive orders. A number of other states have 
legislation pending. While it is comforting to know that governing bodies 
throughout the U.S. and elsewhere are beginning to take the prospect of 
autonomous vehicles on our streets seriously, these laws are just the 
beginning of what is sure to be a laborious and highly politicized process. 
 
The National Highway Traffic Safety Administration has the legislative 
authority to issue regulations related to motor vehicle safety and requires 
vehicle manufacturers to comply with these regulations. On Sept. 19, 2016, 
NHTSA released an autonomous vehicle guideline which, although not 
binding, provides recommendations for how autonomous vehicles should be 
governed. A universal standard, as proposed by NHTSA, would make it easier 
for manufacturers to incorporate the new technology into their products. 
Other than the NHTSA guideline, no other guidance or regulation has been 
promulgated by the federal government. 
 
There is a fear that restrictive rulemaking at this stage would only stunt the 
development of the promising technology. In previous instances, a regulation 
has inadvertently hampered the implementation of auto safety innovations. 
For example, a regulation created in 1968, mandating that automobiles have 
separate high- and low-beam headlight controls, has prevented the 
installation of advanced lighting that would improve road visibility for the driver while shielding an 
oncoming vehicle from headlight glare. Avoidance of similar regulatory mishaps is crucial if the autonomous 
vehicle technology is to quickly mature. 
 
Of course, the government still reserves the right to remove hazardous vehicles from the road. 
Furthermore, manufacturers have an incentive to provide a safe autonomous product. According to a study 
performed in January 2017 by the American Automobile Association (AAA), 78 percent of 1,012 adults 
surveyed fear traveling in a self-driving vehicle, yet 59 percent of respondents also said they want 
autonomous technology in their next car.[1] The data indicates that while fearful of an unproven 
technology, people also understand that the autonomous vehicle brings significant safety and convenience 
benefits. Human drivers are willing to utilize the new technology, but are unlikely to cede control of an 
activity they have undertaken for the better part of a century if the technology does not work as advertised. 
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Because no federal law currently exists that would preempt individual states from creating their own 
regulations, the states are free to regulate as they see fit. It is clear, even from the small subset of states 
that have passed regulations, that a hard-to-navigate patchwork of laws is forming. In Nevada, for example, 
autonomous vehicles operated by the public are required to adorn green license plates, and drivers must 
obtain a special driver’s license endorsement. In Michigan, the SAVE Act permits autonomous vehicle 
testing and use in the state, but only if those vehicles are owned by an automaker, the autonomous vehicle 
manufacturer is working with an automaker, or the autonomous vehicle manufacturer has gained approval 
from NHTSA. Other states, like Tennessee, have drafted bills that completely restrict deployment of 
autonomous vehicles to automakers only. This trend poses a problem for ride-sharing services and 
autonomous vehicle creators like Uber and Waymo (Google’s autonomous vehicle project). Certain other 
states like Pennsylvania and California have, or are in the process of drafting, regulations that are friendlier 
to technology and ride-sharing companies. 
 
While a patchwork of regulations that vary from state to state is ultimately unsustainable, it may prove to 
be quite beneficial in the short-term, early stage of development when autonomous car manufacturers are 
still seeking the most viable pathway forward. The late U.S. Supreme Court Justice Louis 
Brandeis infamously stated that a “state may, if its citizens choose, serve as a laboratory; and try novel 
social and economic experiments without risk to the rest of the country.” Various state regulations can act 
as blueprints that provide a safe and effective means of regulating the autonomous vehicle without 
severely limiting its development. Take, for example, Florida’s autonomous vehicle legislation that passed 
unanimously (118-0) allowing the state to become the first to promote autonomous vehicles on public 
roadways without a driver onboard. Sure enough, Michigan followed suit several months later with its 
revised autonomous vehicle legislation allowing for the public to purchase driverless cars. 
 
The legislative trend away from requiring human backup drivers has not stopped with Michigan. While 
California is often thought to be the most “tech-forward” state in the U.S., the California Department of 
Motor Vehicles has been hesitant to let autonomous vehicles off the regulatory leash. However, the 
proposed regulations for testing and deployment of fully autonomous vehicles brought forward on March 
10, 2017, look to place the state back in the running for the most liberal autonomous vehicle regulatory 
policy. While the state’s proposed regulations clear the road, so to speak, for driverless, autonomous 
vehicles, there are still hurdles that autonomous vehicle manufacturers would have to face if the 
regulations are, in fact, implemented. 
 
For starters, the proposed regulations require that any manufacturer looking to test its vehicles on public 
roads submit a 15-point safety assessment letter pursuant to NHTSA’s “Vehicle Performance Guidance for 
Automated Vehicles.” Interestingly, many of the issues targeted in the safety assessment do not have a 
solution. For example, the NHTSA guideline lists “ethical considerations” as one of its 15 points, but few 
answers have been provided by manufacturers or governing bodies when it comes to programming an 
autonomous vehicle when it is forced to choose between two poor options and a negative outcome is 
assured. The scenario that is often discussed involves the vehicle having to decide between injuring 
pedestrians or the vehicle occupants. Every situation involves multiple variables, and situations like these 
rarely boil down to a simple “one or the other” choice, but this example effectively illustrates the kinds of 
ethical questions manufacturers and regulators must consider. 
 
The safety assessment also requests a report on the operational design domain of the autonomous vehicle. 
The proposed regulation defines operational design domain as: “[T]he specific operating domain(s) in which 
an automated function or system is designed to properly operate, including but not limited to roadway 
type, speed range, environmental conditions (weather, daytime/nighttime, etc.) and other domain 



 

 

constraints.” The proposed regulations will not allow autonomous vehicles to operate on public roads 
unless the manufacturer previously tested the vehicles under controlled conditions that mimic “each 
operational design domain in which the manufacturer intends the vehicles to operate.” While this sounds 
straightforward, the open-ended definition of an operational design domain leaves much to interpretation. 
For example, does operating in a school zone constitute its own operational design domain? What about 
toll roads or back roads prone to infrequent mudslides? If so, how does one effectively mimic and program 
for these particular operational design domains? It would be unreasonable to require an autonomous 
vehicle manufacturer provide for each and every potential driving scenario that could be, if one were to 
interpret the definition narrowly, its own operational design domain. Such a task would be impossible. 
However, if the regulations are implemented in their current iteration, regulators will have to draw a line 
somewhere. 
 
On the other side of the pond, the U.K. has drawn up a bill to tackle another significant autonomous driving 
issue — when an incident involving an autonomous vehicle does take place, who takes the blame? 
Currently, U.K. law, at a minimum, merely requires that the owner of a car insure against any injury or 
damage sustained by a third party when the driver acted negligently. The "Vehicle Technology and Aviation 
Bill" would still require the owner of the vehicle to retain insurance, but the insurance would insure against 
injury or damage to the occupants of the autonomous vehicle as well as third parties involved in the 
accident. 
 
The bill also ensures that filing a claim after an autonomous vehicle accident would follow a similar process 
to what currently exists, instead of morphing into a consumer versus manufacturer products liability action, 
which takes more time and is costly. The bill would limit insurer liability in a few instances. First, the 
insurer’s liability will be limited when the insured contributed to the cause of the accident. Second, insurers 
can limit their liability if the autonomous vehicle operating system was tampered with or was not fully 
updated at the time of the accident. Third, the insurer will have a right to file a claim against the 
manufacturer when the autonomous vehicle was the likely cause of the accident. 
 
Autonomous vehicle regulations must strike a balance between promoting safety and promoting 
innovation. Striking this balance, of course, is easier said than done. Fortunately, each governing body does 
not operate within a vacuum. It is important that regulators pay attention to actions taken by other 
governing bodies, building upon what has worked and scrapping what does not. Ideally, consumers will be 
provided with a safe and convenient autonomous vehicle while insurance companies build their product 
offerings to accommodate these new transportation machines. 
 
—By Michael R. Nelson and Trevor J. Satnick, Eversheds Sutherland (US) LLP 
 
Mike Nelson is a partner and Trevor Satnick is a data privacy and security consultant at Eversheds 
Sutherland in New York.  
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
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