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This ACA Brief is the fourth in a series of installments that will closely track 
congressional and administrative actions relating to ACA provisions that affect 
large employer-sponsored plans. 

On March 6, 2017, the U.S. House of Representatives Ways and Means 
Committee and the Energy and Commerce Committee jointly introduced the 
Republicans’ long-awaited budget reconciliation bill that will be used to repeal 
and replace certain provisions of the Patient Protection and Affordable Care Act 
(ACA). Collectively titled the American Health Care Act (AHCA), the legislation 
reflects each respective committee’s response to the instructions to roll back key 
provisions of the ACA as contained in the Concurrent Resolution on the Budget 
for Fiscal Year 2017, as passed in mid-January (for more information, see our 
January 17 ACA Brief). On March 13, the Congressional Budget Office (CBO) 
issued its cost estimate of the legislation. As detailed in our January 31 ACA 
Brief, the reconciliation legislation was expected to contain several provisions 
that would affect large employer-sponsored health plans. This ACA Brief follows 
our January 31 predictions and examines other key provisions in the AHCA that 
will be of interest to health plan sponsors. 
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Provision Background AHCA Provision  Potential Impact  

Excise Tax on High-
Cost Employer-
Sponsored Coverage 
(Cadillac Tax) 

Section 9001 of the ACA 
imposes an excise tax on 
self-insured employers (and 
insurers) if the aggregate 
value of employer-
sponsored health insurance 
coverage for an employee 
exceeds a threshold amount. 
The tax is equal to 40 
percent of the aggregate 
value that exceeds the 
threshold amount. In 2015, 
the tax was effectively 
delayed until 2020, and 
many anticipated that the 
provision was slated for 
eventual repeal due to 
pressure from both employer 
and labor groups.  

Suspended for taxable 
years 2020-2025. 

Suspending this provision would 
mean that large employer-
sponsored plans would no 
longer be limited to designs that 
restrict the aggregate value to 
the threshold amount for the 
five-year period, but the tax 
could re-appear in 2026. 

Following the enactment of the 
ACA in 2010, many large 
employers were required to 
value and report liabilities for 
the cost of future benefits 
offered to retirees as impacted 
by the Cadillac Tax pursuant to 
Financial Accounting Standards 
Board (FASB) and 
Governmental Accounting 
Standards Board (GASB) 
accounting rules. This has 
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increased the future cost of 
such coverage for accounting 
purposes in anticipation of the 
2020 effective date. Total repeal 
of this provision would mean 
that large employers would no 
longer be required to currently 
reflect the effect of the Cadillac 
Tax in their future benefit 
healthcare coverage costs. It is 
unclear how suspension would 
affect liabilities.  

Over–the-Counter 
Medications 

Section 9003 of the ACA 
established a new uniform 
standard for medical 
expenses. Under this 
standard, distributions from 
health Flexible Spending 
Accounts (FSAs) and Health 
Reimbursement Accounts 
(HRAs) can only be used to 
reimburse the cost of over-
the-counter medicines or 
drugs if purchased with a 
prescription. 

Repealed with regard to 
amounts paid and 
expenses incurred after 
December 31, 2015.  

Repealing this provision would 
allow participants in health 
FSAs and HSAs to use pre-tax 
dollars to pay for over-the-
counter drugs without a 
prescription.  

Health Savings Account 
Tax 

Section 9004 of the ACA 
increased the tax on 
withdrawals from HSAs that 
are not used to pay for 
qualified medical expenses 
from 10 percent to 20 
percent. 

Reduced to 10 percent, 
effective December 31, 
2015. 

Repeal may further accelerate 
the growing utilization of HSAs 
by large employers. 

Flexible Spending 
Account Limit 

Section 9005 of the ACA 
reduced the contribution limit 
on health FSAs to $2,500, 
as indexed. 

Repealed, effective 
December 31, 2015. 

Repealing this provision would 
eliminate the statutory dollar 
limit on health FSA contributions 
(though many employers limited 
FSA contributions to $10,000 
prior to enactment). 
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Annual Fee on Health 
Insurance Providers 

Section 9010 of the ACA 
imposed an annual fee on 
certain health insurance 
providers, effective January 
1, 2013. This fee is referred 
to as the HI Tax or the 9010 
Fee. The 9010 Fee is set to 
generate $4.3 billion for 
calendar year 2018; for 
calendar years after 2018, 
the total revenue is indexed 
to the rate of premium 
growth. 

Repealed, effective 
December 31, 2015. 

Repeal would eliminate this tax 
on insurance providers. 

 

Prescription Drug Fee  

Section 9008 of the ACA 
imposed an annual fee on 
certain prescription 
medications. This fee is set 
to generate $3.1 billion in 
calendar year 2018 and a 
total of $24.1 billion for years 
2017 through 2026.  

Repealed, effective 
December 31, 2017. 

Repeal would eliminate this tax 
on prescription medications.  

 

Medical Device Tax  

Section 9009 of the ACA 
imposed an annual fee on 
medical devices. This fee is 
set to generate $1.4 billion in 
calendar year 2018 and a 
total of $19.6 billion for years 
2017 through 2026. 

Repealed, effective 
December 31, 2017. 

Repeal would eliminate this tax 
on medical devices.  

Deduction for Retiree 
Prescription Drug Costs 

Section 9012 of the ACA 
changed the rules regarding 
the tax exclusion for retiree 
drug subsidy payments. As a 
result, the amount otherwise 
allowable as a corporate tax 
deduction for retiree 
prescription drug expenses 
was reduced by the amount 
of the excludable subsidy 
payments received. 

Amended to provide that 
this section would not 
apply for purposes of 
determining allowable 
deductions for taxable 
years beginning after 
December 31, 2015.  

Unclear, but complete repeal 
could increase the amount of 
expense deductions that 
corporations can take for 
prescription drug costs. 
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Remuneration Paid by 
Health Insurance 
Providers 

Section 9014 amended the 
Internal Revenue Code (the 
Code) to prohibit health 
insurance providers from 
deducting as business 
expenses any remuneration 
paid to an officer, director or 
employee in excess of 
$500,000 (one-half of the 
otherwise applicable cap of 
$1 million for other 
employers). 

Repealed, effective 
December 31, 2015. 

Repeal of this provision would 
mean that health insurance 
providers would be subject to 
the same $1 million Internal 
Revenue Code section 162(m) 
deduction rules as other 
employers. 

Medicare Surtax on 
Higher-Income 
Individuals 

Section 9015 of the ACA 
included a 0.9 percent 
Medicare surtax on higher-
income individuals, effective 
for taxable years beginning 
after December 31, 2015. 

Repealed, effective for 
taxable years beginning 
after December 31, 2015. 

Complete repeal of this 
provision would eliminate the 
tax and may affect executive 
compensation arrangements 
and planning.  

Individual Mandate 

Under section 1501 of the 
ACA, each non-exempt U.S. 
citizen and legal resident is 
required to maintain 
minimum essential 
coverage. Individuals who 
fail to maintain minimum 
essential coverage are 
subject to a tax penalty. 

Reduced to zero (but not 
repealed), effective 
December 31, 2015. 

It is unclear how the reduction 
of the individual penalty to zero 
will impact large employers. 
Complete repeal of the 
individual mandate would mean 
the repeal of the concept of 
“minimum essential coverage” 
(MEC). Employer-sponsored 
plans would no longer be bound 
by the requirements connected 
with this ACA concept, 
including, potentially, the MEC 
reporting requirements (see 
below). 

Employer Mandate 

Under section 1531 of the 
ACA, applicable large 
employers are required to 
pay a penalty if they 1) do 
not meet certain coverage 
requirements and 2) any full-
time employee purchases 
health insurance through an 

Reduced to zero (but not 
repealed) effective 
December 31, 2015. 

Reducing the penalty to zero 
without repeal creates a number 
of practical issues for large 
employers, and represents a 
less than ideal replacement 
solution. Complete repeal of this 
provision would roll back the 
employer coverage requirement 
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exchange using a premium 
tax credit or a cost-sharing 
reduction. In terms of the 
coverage requirements, an 
applicable large employer 
could be subject to the 
penalty if it: 

• Does not offer coverage 
for all its full-time 
employees, 

• Offers MEC that is 
unaffordable, or 

• Offers MEC that does not 
meet certain actuarial 
requirements.  

However, it is important to 
note that the penalty under 
the employer mandate for 
failing to provide sufficient 
coverage is only triggered 
when employees receive a 
premium tax credit or a cost-
sharing reduction. 

as well as the associated 
regulatory requirements 
authorized under the statute, 
such as the look-back stability 
safe harbor for identifying full-
time variable hour employees 
and Internal Revenue Code 
sections 6055/6056 reporting 
requirements.  

Premium Tax Credits 
and Cost-Sharing 
Subsidies 

Sections 1401, 1411 and 
1412 of the ACA create 
refundable premium 
assistance credits and cost-
sharing subsidies for 
taxpayers with household 
incomes between 100 
percent and 400 percent of 
the federal poverty line who: 

• Do not receive health 
insurance through an 
employer or a spouse’s 
employer, and 

• Who purchase coverage 

Subsidies repealed, 
effective December 31, 
2019; credits modified 
effective December 31, 
2015.  

Repealing these provisions 
would eliminate the two 
“triggers” for the employer 
mandate, and could effectively 
gut the employer coverage 
requirement even if the statutory 
mandate itself were to survive 
repeal. In its current form, this 
modification of the tax credit 
would likely amount to a repeal 
of the employer mandate due to 
the relationship between the 
two.  
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through an exchange. 

Only employees who receive 
a premium tax credit or a 
cost-sharing reduction can 
trigger a penalty for an 
employer under the ACA’s 
employer mandate 
provisions (Code section 
4980H). 

Exclusion for Coverage 
for Children under Age 
27 

Section 1004 of the ACA 
amended Code section 
105(b) to extend the general 
exclusion for 
reimbursements for medical 
care expenses under an 
employer-provided accident 
or health plan to any child of 
an employee who has not 
attained age 27 as of the 
end of the taxable year. This 
change is also applied to the 
exclusion for employer-
provided health coverage for 
such children. 

No change. Complete repeal of this 
provision would eliminate the 
extension for children up to age 
27 and would mean prior rules 
limiting coverage to children up 
to age 19 (or up to age 24 in the 
case of full-time students) could 
apply.  

Health Insurance 
Coverage Reporting 

Under section 1514 of the 
ACA, each applicable large 
employer that is subject to 
the employer responsibility 
provisions of the ACA must 
report certain health 
insurance coverage 
information to both its full-
time employees and to the 
IRS (Forms 1094 and 1095). 
This reporting requirement 
began in 2016. 

No change; however, the 
AHCA does outline a new 
prospective reporting 
process, in which 
employers would indicate 
an offer of health 
coverage on the 
employee's W-2. 

The new provision could make 
current reporting provisions 
redundant, thus making it likely 
that the IRS will eliminate the 
existing reporting requirement. 
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What other provisions could impact large employer-sponsored plans?  

In addition to the above provisions, the AHCA also:  

• Provides for federal matching grants to states to promote access to certain medical services, provider 
payments or cost-reduction measures for individuals enrolled in health insurance coverage in each state. 

• Imposes a surcharge on individuals reentering the market after a period without coverage. Individuals who are 
covered under individual or small group health insurance policies will be charged a 30 percent premium 
surcharge following a break in coverage of more than 63 days during the 12-month period preceding 
coverage. The premium penalty does not apply to individuals in the group market – including, presumably, 
those covered under COBRA. As written, the provision may encourage more former employees to elect 
COBRA coverage rather than exchange coverage in order to avoid the potential penalty.  

• Would allow insurance companies to vary the premium rate for coverage in the individual and small group 
market based on age by up to 5:1 (or higher, if permitted by the state), which may result in higher premiums 
for pre-Medicare retirees who seek coverage on the individual market using HRA contributions.  

• Provides for a new refundable tax credit for coverage purchased on the individual market of up to $4,000 per 
year, adjusted for age and income. The credit is available only to U.S. citizens or nationals (or qualified aliens) 
who are not incarcerated, are covered by either individual health insurance or certain unsubsidized COBRA 
coverage and are not eligible for employer-sponsored coverage (as certified by the employer).  

• Allows both spouses to make catch-up contributions to the same HSA account, allows expenses incurred up to 
60 days prior to the establishment of an HSA to be treated as eligible HSA expenses, and increases the 
maximum amounts that can be contributed to HSAs to the amount of the out-of-pocket limit, effective 
December 31, 2017. 

What is not in the bill?  

The AHCA does not repeal or amend certain provisions that are key to employer-sponsored health plans, 
including:  

• Mandatory pre-existing condition coverage, 
• Mandatory coverage for children up to age 26, 
• Prohibitions on annual and lifetime limits,  
• Caps on out-of-pocket spending,  
• Prohibitions on rescissions,  
• Prohibitions on waiting periods longer than 90 days, 
• Mandatory first-dollar preventive care coverage,  
• Prohibitions on discrimination in health plans,  
• Essential health benefit requirements, or  
• Internal Revenue Code sections 6055/6056 reporting.  

Republican leadership has now signaled that it will take a “three-pronged” approach to repealing and replacing the 
remaining portions of the ACA. However, as noted in the first installment of our ACA Briefs, the process, timing and 
ultimate question of whether the non-budget-oriented provisions may be repealed at all are still unclear.  

What does this mean for large employer-sponsored plans? 
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The AHCA cleared the respective committees on March 9, but has been met with several political challenges. The 
March 31 CBO report estimated that while enacting the legislation would result in a $337 billion reduction in the 
federal deficit over 10 years, it would also result in a corresponding increase in the number of uninsured Americans 
by 24 million. The estimated number of uninsured Americans has increased the likelihood that this draft will see 
considerable revisions in the form of a manager’s amendment, most likely affecting the roll-back of the Medicaid 
expansion and tax credit reduction provisions. The legislation will likely move to the House Budget Committee, and 
eventually to the full U.S. House of Representatives for a floor vote. In order for the legislation to reach the 
President’s desk, it must survive any procedural challenges by Senate Democrats, and earn a unanimous vote by a 
united Republican caucus. To date, however, serious fractures in the Republican caucus still place the future of the 
AHCA in question, with certain key stakeholders signaling that additional changes may be necessary in order for 
the legislation to gain undivided support from Senate Republicans. 

If you have any questions about this brief, please feel free to contact any of the attorneys listed under 'Related 
People/Contributors' or the Eversheds Sutherland attorney with whom you regularly work. 


