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Expansion Of Jurisprudence Under New Class Action Bill 

Law360, New York (March 16, 2017, 12:14 PM EDT) -- Last week, the House 
passed the Fairness in Class Action Litigation Act of 2017, H.R. 985, by a vote 
of 220 to 201. The act was introduced on Feb. 9, 2017, by Rep. Robert 
Goodlatte, R-Va., the chairman of the House Judiciary Committee. If enacted, 
the act will significantly impact class action litigation under Rule 23 of the 
Federal Rules of Civil Procedure and implement new rules for multidistrict 
litigation. One key provision of the act that has not garnered substantial 
attention affords class action litigants a compulsory right to appeal an order 
granting or denying class certification. 
 
In its current iteration, the act contains an appeals provision stating, “A court 
of appeals shall permit an appeal from an order granting or denying class 
action certification under Rule 23 of the Federal Rules of Civil Procedure.” 
Currently, Federal Rule of Civil Procedure 23(f) states that, “A Court of appeals 
may permit an appeal from an order granting or denying class action 
certification.” The act’s substitution of “shall” for “may” will have a significant 
impact on class action litigants and will likely change the legal landscape of 
class action jurisprudence. This article will provide background on Federal 
Rule of Civil Procedure 23(f) and explore why the change to compulsory 
appeals of class certification orders under the act will: (1) eliminate 
inconsistencies with how Rule 23(f) is applied by the circuit courts of appeals; 
(2) advance fundamental class action case law that might not be developed 
otherwise; and (3) eliminate inefficiencies created by delaying the appeal of 
certification decisions until after a trial on the merits.    
 
A federal district court’s decision granting or denying class certification under Rule 23 is often 
determinative of the outcome of the litigation. For defendants, the certification of a class dramatically 
increases their potential exposure, litigation fees and expenses and, correspondingly, appetite for 
settlement; conversely, the denial of certification decreases potential exposure and settlement value. 
For plaintiffs, granting of certification substantially improves their bargaining power in settlement 
discussions, while the denial of certification dramatically decreases the value of the case and forces 
plaintiffs to decide whether to expend additional resources on a possible appeal or attempt to settle the 
case on an individual basis. 
 
Indeed, the importance of class certification decisions led to the amendment of Federal Rule of Civil 
Procedure 23 in 1998 to add subsection (f). Rule 23(f) permits parties to petition the circuit courts of 
appeal for interlocutory review of class certification orders. Before the addition of Rule 23(f), there were 
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very few bases for interlocutory appeal of class certification orders and a small number of class actions 
that actually proceeded through litigation and to appeal, creating a dearth of class action decisions from 
the circuit courts. Rule 23(f) as currently drafted, however, provides the circuit courts unfettered 
discretion to decide whether to permit an appeal and does not provide substantive guidance to the 
circuit courts as to when an interlocutory class certification appeal is appropriate. 
 
Currently, Rule 23(f) provides circuit courts with wide latitude to develop their own standard as to when 
an appeal of a certification order should be allowed. This discretion has resulted in the inconsistent 
application of Rule 23(f). This inconsistent application has resulted in varying standards being applied to 
Rule 23(f) petitions, creating vast differences among the circuit courts as to the number of Rule 23(f) 
petitions filed and resulting appeals granted. If passed, the act will remove circuit courts’ discretion as to 
whether to hear an appeal of a class certification order, eliminating the inconsistent application of Rule 
23(f). 
 
In addition, the act’s mandatory appeal provision will advance fundamental class action jurisprudence. 
Rule 23(f)’s discretionary interlocutory appeal creates an absence of circuit court guidance to the district 
courts on the standards and application of complex Rule 23 certification requirements. For example, the 
Third Circuit’s decision in In re Hydrogen Peroxide, which discussed application of a “rigorous analysis” 
to the certification process, how to deal with expert evidence at the certification stage and to what 
extent courts should look beyond the pleadings to determine the propriety of class certification, would 
not have been issued absent the granting of a Rule 23(f) petition. 552 F.3d 305 (3d Cir. 2008). The Third 
Circuit’s class certification decision also streamlined the issues for trial and prevented a subsequent, 
more complicated, appeal that would have had to address all of the elements of certification as well as 
the actual merits of the case. Furthermore, had an interlocutory appeal not been allowed, this case may 
have settled leaving a noticeable absence of guidance to district courts in that circuit. 
 
Finally, mandatory appeals of class action orders will eliminate inefficiencies created by the delay of 
certification decisions until after a trial on the merits. The act’s mandatory right to appeal will provide 
litigants with a final decision on class certification prior to undergoing the expense of class notice and 
trial, eliminating considerable inefficiencies and preserving judicial resources. Delaying the appeal of 
certification decisions until after notice has been provided to the class and a trial on the merits requires 
the parties and the courts to litigate issues that would never see the light of day if certification were 
deemed improper. 
 
Despite the House’s passage, the act’s future is uncertain, which is evidenced by the fact that a more 
modest version of the bill stalled in the Senate last year. With the House’s passage of the act, it will now 
move to the Senate and be referred to the Committee on the Judiciary. 
 
—By Kymberly Kochis and Veronica M. Wayner, Eversheds Sutherland (US) LLP 
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