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Caveat Compliance: 
Can Firms Rely on Advice Received  
from Compliance Consultants?  

By Brian L. Rubin and Rebekah R. Runyon

Caveat emptor, quia ignorare non debuit quod jus alienum emit.  
(“Let a purchaser beware, for he ought not to be ignorant of the 
nature of the property which he is buying from another party.”)1

B roker-dealers (BDs) and investment advisers (IAs) regu-
larly hire compliance consultants to obtain advice about 
regulatory requirements.  A recent Securities and Exchange 
Commission (SEC or Commission) enforcement proceed-

ing against an investment adviser (IA) calls into question whether firms 
may rely on compliance consultants as a defense to violating the law.2  
However, if firms take proper steps, BDs and IAs may still be able to 
retain consultants and defend themselves based on the advice they 
receive.  Otherwise, “caveat emptor” (as the saying goes) or “caveat 
compliance” (as the SEC seems to be saying).  

The relevant case began in 2015 when the SEC sued an IA and two 
of its principals (Respondents) for failing to disclose conflicts of interest 
to the IA’s clients.  According to the SEC, the IA failed to disclose to its 
clients that it received compensation from its custodian for maintaining 
client assets in certain mutual funds.  After the trial, the administrative 
law judge (ALJ) found that the SEC’s Division of Enforcement failed 
to prove that Respondents committed fraud by acting with scienter or 
negligence.  The ALJ noted that “Respondents relied in good faith on 
the advice of its compliance firms” and such reliance presented “‘pos-
sible evidence of an absence of any intent to defraud.’”3

Late last year, on appeal, the SEC reversed the decision of the 
ALJ.  The SEC found that although there was no finding of scienter, 
Respondents were negligent for failing to disclose conflicts of inter-
est to clients, despite the assertion that they relied on the advice of 
compliance firms.  The Commission found that Respondents did 
not adequately disclose on the firm’s Forms ADV the existence of its 
arrangement with the custodian or details about the conflict the ar-
rangement presented and therefore violated Sections 206(2) and 207 
of the Investment Advisers Act of 1940.  The Commission imposed a 
cease-and desist order on Respondents and ordered each Respondent 
to pay a $50,000 civil money penalty.   
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The ALJ Decision

In dismissing the allegations against Respondents, the ALJ 
reviewed Respondents’ reliance on the advice of professional 
securities consultants in drafting the firm’s disclosures.  The 
ALJ noted that the firm “attempted to meet its responsibility 
for determining what it needed to disclose in its Form ADV 
by hiring outside consultants.”  The principals paid compliance 

consultants to assist them in preparing disclosures and review-
ing and updating the firm’s Form ADV, and the consultants 
were provided with the necessary information to render this 
advice.  While the principals could not recall the specific con-
versations about when they informed the consultants of the 
arrangement with the custodian, the consultants confirmed that 
such an arrangement would ordinarily be a topic of discussion 
and that the principals were forthcoming with information and 
were engaged and proactive during their discussions.  After 
reviewing the Forms ADV, the consultants told the principals 
that the firm’s disclosures were adequate and compliant with 
then-current requirements.  Therefore, the ALJ held that the 
principals “belt-and-suspenders approach to compliance, 
through which they relied on multiple [compliance] firms” to 
ensure the firm “was compliant with its disclosure obligation 
belie[d] any argument that [the principals] acted with intent to 
deceive, manipulate, or defraud anyone.”  The ALJ concluded 
that Respondents’ good faith reliance on compliance firms was 
clear evidence of an absence of scienter.  

The SEC Opinion

On appeal, the Commission reviewed Respondents’ reli-
ance on the advice of compliance consultants and addressed 
Respondents’ contention that they did not act negligently 
because they relied on consultants.  At the trial, Respondents 

had testified that throughout the relevant period, outside 
consultants advised the firm about its disclosures to ensure 
that the firm met its disclosure requirements.  However, in 
reversing the decision of the ALJ, the Commission held that 
neither Respondents nor the ALJ cited any case recognizing 
reliance on compliance consultants as a defense.  

The Commission further noted that even if such a defense 
existed, Respondents had been unable to establish such reli-

ance.  The record contained no evidence 
that the firm sought, received or relied 
on advice from consultants regarding the 
disclosures it needed to make about the 
arrangement with the custodian.4  The 
SEC noted that neither principal was able 
to recall specific details about the discus-
sions with the consultants nor did they 
remember providing the consultants with 
copies of the agreement the firm entered 
into with the custodian.  The Commis-

sion concluded that the firm and one principal (the president 
and CEO) “could not reasonably rely on any advice that the 
disclosures were adequate because they knew their obligations 
as investments advisors, that they were required to disclose 
potential conflicts of interest, and that the Arrangement pre-
sented such a conflict but was not disclosed.”5

Quid est veritas (What Is Truth): 
Does a Reliance on Consultant Defense Exist?

The SEC decided not to answer this question.  Instead, the 
SEC stated: “Neither Respondents nor the law judge cite 
any case recognizing a defense of reliance on compliance 
consultants.”  Despite the fact that no case law was cited by 
the parties or by the ALJ, the SEC found one of its own cases, 
Edgar R.  Page, Advisers Act Release No.  4400, 2016 WL 
3030845, at *6 (May 27, 2016), and included this paren-
thetical:  “assuming arguendo ‘that engagement of compliance 
professionals—as compared to counsel—might under some 
circumstances mitigate the egregiousness of a wrongdoer’s 
misconduct,’ but concluding that the alleged reliance was, 
in fact, not mitigating.”  That case, however, didn’t answer 
the question, but it raised separate questions, such as when 
and how would the engagement of a compliance professional 
provide mitigation, as opposed to a defense?  It is odd that 
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the SEC raised the issue of mitigation (but didn’t resolve it), 
rather than address the issue of defense which is implicated 
by the case (but didn’t even resolve that issue either).

The SEC could have answered the question in the affirmative, 
citing its own cases where it has heard expert testimony from 
compliance professionals on industry standards.6  While the con-
trolling standard for negligence-based actions is reasonableness, 
“industry standard is a relevant factor.”7  If industry standard is a 
good enough factor for the SEC to rely on to determine whether 
a party complied with its rules, that same industry standard—
when supplied by compliance professionals in the course of 
their day-to-day jobs, as opposed to expert testimony—should 
also be good enough for BDs and IAs to rely on.  

It is possible that in a future case, with a better factual 
record, the Commission will recognize a reliance on com-
pliance consultant defense.  In Robare, the SEC left the 
door open for such a defense, concluding that the firm 
was unable to show evidence that it disclosed the necessary 
information to the consultants and relied in good faith on 
the opinion of the hired consultants.  However, had the 
firm been able to prove elements similar to the reliance on 

counsel defense, the Commission may have found that such 
a defense was available.  The concept of defending one’s 
conduct by relying on a non-lawyer professional has been 
recognized in other contexts, such as when parties have 
retained tax professionals.8 

Caveat Emptor: Considerations for Firms  
When They Retain Compliance Consultants  

The Commission’s opinion provides a clear warning that 
BDs and IAs may want to be careful when they retain 

and rely on compliance consultants regarding disclosures.  
While it is common for firms to tap into the experience 
and expertise of consultants to assist with disclosures, the 
SEC’s opinion could cause firms to question retaining 
compliance consultants.  In its opinion, the Commission 
did not recognize that a defense of relying on compliance 
consultants exists.  The SEC further noted that even if such 
a defense did exist, firms would need to prove that they 
sought, received and relied on specific advice in good faith 
to invoke such a defense.  Therefore, it may be difficult for 
firms to simply assume that if they retain a consultant, they 
will be able to use that advice to defend themselves in an 
enforcement proceeding.  

If firms cannot rely on compliance consultants to pro-
vide advice that can be relied on and used as a defense in 
a regulatory enforcement action, firms may be able to get 
similar results if their in-house or outside counsel retain 
the compliance consultant to assist the lawyers in provid-
ing legal advice.  In Robare, the SEC acknowledged that 
while reliance on a consultant may not constitute a defense, 
reliance on counsel is still a recognized defense.  To estab-

lish such a defense, a respondent must 
demonstrate “that he made complete 
disclosure to counsel, sought advice as 
to the legality of his conduct, received 
advice that his conduct was legal, and 
relied on that advice in good faith.”9  

Firms may be able to use this well-
recognized defense to protect themselves 
when they seek advice from compli-
ance consultants.  If inside or outside 
counsel hires a consultant and uses the 
advice from the consultant to form a 
legal opinion and advise the firm, then 

the firm may be able to rely on the combined advice of 
the consultant and counsel under the reliance on counsel 
defense.  The BD or IA would, of course, need to ensure 
that the advice coming from counsel clearly met the ele-
ments of the reliance on counsel defense discussed above.  
In a somewhat similar context, courts have found that 
when attorneys retain accountants to assist the attorneys, 
the attorney-client privilege extends to the accountant.10  
While this analysis appears to make sense from a practi-
cal standpoint, no cases have been identified in which the 
Commission has opined on this practice.  

The SEC found that although there was 
no finding of scienter, Respondents 
were negligent for failing to disclose 
conflicts of interest to clients, despite the 
assertion that they relied on the advice of 
compliance firms.
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To rely on the advice of a compliance consultant as a de-
fense, firms should consider taking the following steps after 
engaging a consultant: 

Document all disclosures made to the consultant; 
Save all communications with the consultant; and  
Keep records of the firm’s compliance with the consultant’s 
advice.  

Verba de futuro: Words About the Future

What does the future hold for BDs and IAs that want to 
retain compliance consultants?  Unfortunately, given the 
Commission’s Robare opinion, the answer to this question is 
not entirely clear.  While the SEC did not directly answer the 

question of whether a reliance on consultant defense exists, it 
did leave open the possibility that such a defense could exist.  
However, if the Commission were to permit such a defense, 
firms would likely need to make a strong showing of their reli-
ance on consultants and be able to prove elements similar to 
those required for the reliance on counsel defense.  Additionally, 
it is possible that BDs and IAs will be able to assert a variation of 
the reliance on consultant defense if counsel hires the consultant 
directly and uses the advice of the consultant to form its legal 
opinion.  While the ultimate impact of the Robare opinion 
has yet to be determined, it appears that if firms take to heart 
the Latin phrase “semper paratus” (always ready), by jumping 
through the right hoops and scaling the right walls, they may 
find that they can use the advice of compliance consultants to 
defend their conduct against regulators.
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