
 

 

 

 

Portfolio Media. Inc. | 111 West 19th Street, 5th Floor | New York, NY 10011 | www.law360.com 
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com  

 

FINRA Continues To Step Up Focus On Senior Investors 

By Bruce Bettigole and Sarah Razaq Sallis 

Law360, New York (June 27, 2017, 11:31 AM EDT) -- In April 2017, the Financial 
Industry Regulatory Authority’s National Adjudicatory Council (NAC) introduced 
new sanction guidelines that allow the NAC and FINRA staff to consider the 
vulnerability of customers in determining appropriate sanction levels.[1] The 
guidelines provide for a new “principal consideration that analyzes whether a 
respondent has exercised undue influence over a customer,”[2] a factor for 
adjudicators and FINRA staff[3] to consider in determining appropriate 
sanctions.[4] 
 
New Guidelines Codify Past Practices and Apply Immediately 
 
Prior to the new “principal consideration,” FINRA historically acknowledged the 
vulnerability of customers in certain decisions.[5] But including customer 
vulnerability and a respondent’s undue influence over a vulnerable customer when 
analyzing sanctions has never been a specified guideline factor. 
 
This new “principal consideration” applies to all FINRA cases immediately, unlike 
the recent senior investor-related rulemakings (new FINRA Rule 2165 (Financial 
Exploitation of Specified Adults) and amended FINRA Rule 4512 (Customer 
Account Information)), which are not effective until February 2018. The NAC and 
FINRA enforcement staff can immediately consider “undue influence” when 
adjudicating, prosecuting or negotiating disciplinary actions. To ensure consistency 
with their prosecutorial counterparts, FINRA examination staff may also look to 
this factor in their examination determinations, particularly in issuing letters of 
cautionary action to firms and in outlining problematic activity in examination reports. 
 
New FINRA Rule 2165 and “Undue Influence” 
 
Neither FINRA rules nor bylaws define the term “undue influence.”[6] But definitions in new FINRA Rule 
2165 may help the industry to understand what it means for a respondent to “exercise undue influence” 
over a customer. The concept of undue influence arises in Rule 2165’s “financial exploitation” definition 
as “an act or omission ... to ... obtain control, through deception, intimidation or undue influence, over 
the Specified Adult’s[7] money, assets or property.”[8] 
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It is possible that the NAC or FINRA staff may look to whether a senior investor was deceived or 
intimidated by the respondent, or whether the respondent exercised an inappropriate level of “control” 
over an investor given that investor’s mental capacity or the availability of a designated family member 
or friend. Presumably any influence over a customer’s decisions would only be considered “undue” if 
there was some level of deceit, self-dealing or other bad intent. However, this conclusion is not clear 
from the guidelines. 
 
FINRA has historically taken an interdisciplinary approach to addressing financial exploitation of seniors 
and other vulnerable adults, often collaborating with other state and federal regulators, local law 
enforcement, nonprofit organizations and industry trade associations.[9] Given the nature of this 
approach, FINRA may look to other reputable organizations’ definitions of “undue influence” as a source 
of additional guidance. For example, the National Adult Protective Services Association (NAPSA) and the 
Women’s Institute for a Secure Retirement (WISER) define “undue influence” in the context of senior 
financial abuse as: “persuasion, pressure, or influence short of actual force, but stronger than mere 
advice, that so overpowers the dominated party’s free will or judgment that he or she cannot act 
intelligently and voluntarily, but acts, instead, subject to the will or purposes of the dominating 
party.”[10] 
 
But even if such a definition had been specified in the sanction guidelines, many questions would 
remain. What proof would be necessary to show that a “dominated party’s” free will had been 
overpowered? Is this something more than merely being convinced to engage in a particular 
transaction? Does it matter if the “dominated party” had expressed a preference for an even less 
suitable investment, and was pressured out of that choice? What proof of the vulnerability of the 
“dominated party” is necessary? What proof is required about the knowledge the “dominating party” 
has regarding the status of the “dominated party”? Clearly, the guidelines, which do not even contain 
the NAPSA/WISER definition of undue influence, leave a great deal of uncertainty on how they may be 
applied. 
 
Potential Impact on Firms 
 
There are several areas of potential impact resulting from the guidelines’ publication: 

 Firms Can Expect Additional Scrutiny From FINRA. Over the past two years, FINRA has 
significantly increased its focus on senior investors, first with a joint report with the U.S. 
Securities and Exchange Commission in early 2015,[11] followed closely by the launch of its 
Securities Helpline for Seniors,[12] the topic’s rising prominence in the latest examination 
priorities letters,[13] and most recently, the adoption of new FINRA Rule 2165.[13] This scrutiny 
is expected to increase, with a focus on related sales practice examinations and subsequent 
enforcement actions. 
  

 Formal Action May Increase As a Result of This Scrutiny. Time will tell whether the addition of 
the new principal consideration will result in a corresponding increase in enforcement actions 
involving “senior” or other “vulnerable” investors. As noted in the graph below, last year FINRA 
published 25 formal actions linked to “elder” or “vulnerable” investors. However, this number is 
deceptively small. It does not include informal actions, such as letters of caution, or examination 
reports resulting in no further action. Nor does it include instances where the age of an 
individual is mentioned without also identifying the individual as “senior” or “elderly” (e.g., a 
published disciplinary action mentions an 82-year-old investor, but contains no language 
referring to that investor as “senior” or “elderly”).[14] 



 

 

 

 
 
 

 Proactivity By Firms Now Will Pay Dividends Later. The guidelines are only one of many recent 
FINRA publications related to the protection of senior investors. Firms are well-advised to be 
prepared to show FINRA how they protect customers from “undue influence,” report financial 
exploitation, train on issues like identifying diminished capacity, etc. Failure to do so could be 
costly, both in terms of regulatory actions and customer-related arbitrations and lawsuits. 
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[1] See FINRA Sanction Guidelines (April 2017), available at https://www.finra.org/sites/default/files/ 
Sanctions_Guidelines.pdf. The last update to the guidelines occurred approximately two years ago, and 
included changes related to unsuitable recommendations and misrepresentations. See FINRA Regulatory 
Notice 15-15 (May 2015), available at http://www.finra.org/sites/default/files/Regulatory Notice _15-
15.pdf. 
 



 

 

[2] FINRA Regulatory Notice 17-3 (April 2017), available 
at https://www.finra.org/sites/default/files/Regulatory-Notice-17-13.pdf. 
 
[3] See Sanction Guidelines FAQs (March 2006), available at http://www.finra.org/industry/march-2006-
revisions-nasd-sanction-guidelines-faq. The sanction guidelines are very important because they apply 
to all FINRA disciplinary actions, whether settled or litigated. 
 
[4] Supra note 1. The regulatory notice accompanying the guidelines implies that customer age or 
vulnerability is a prerequisite for undue influence. The language in the guidelines provides no reference 
to age or customer vulnerability; rather, the focus is on the action of a respondent vis-à-vis a customer. 
See FINRA Regulatory Notice 17-13 at p. 2 (April 2017), available at http://www.finra.org/sites/default/ 
files/Regulatory-Notice-17-13.pdf(explaining that “the new consideration reaffirms that financial 
exploitation of senior and other vulnerable customers should result in strong sanctions”). 
 
[5] Supra note 1. See, e.g., Dep’t. of Enforcement v. Dima, FINRA OHO Order No. 2015046440701 (Feb. 
28, 2017) (barring a registered representative for making unauthorized and unsuitable trades worth 
approximately $15 million in a 73-year-old retiree’s account); In re Prudential Annuities Distributors Inc., 
FINRA AWC No. 2012034423502 (July 19, 2016) (fining firm $950,000 for supervisory violations related 
to its failure to “detect and prevent the misappropriation of nearly $1.3 million from an elderly 
customer’s variable annuity account”). 
 
[6] The term “undue influence” has infrequently occurred in FINRA disciplinary decisions and regulatory 
releases. See, e.g., Dep’t. of Enforcement v. Butler, OHO Decision No. 2012032950101 (July 8, 2014) at 
p. 28 (Elderly widow’s change of annuity beneficiary from her grandchildren to her registered 
representative considered “a red flag of possible undue influence and fraud”); Order Approving a 
Proposed Rule Change [t]o Adopt FINRA Rule 2272 To Govern Sales or Offers of Sales of Securities on the 
Premises of Any Military Installation to Members of the U.S. Armed Forces or Their Dependents, 80 Fed. 
Reg. 48,376, 48,377 (Aug. 12, 2015) (One industry commenter suggested to FINRA that persons 
associated with a broker-dealer be required to disclose: (i) whether that individual served in the United 
States military, (ii) the status of the individual’s discharge, and (iii) “that a service member should not 
feel compelled to invest because of that associated person’s former military service.” In rejecting the 
commenter’s proposal, FINRA raised the concern of potential undue influence of more seasoned or 
decorated military service members over those with lesser rank. Due to the nature of the military 
culture in society, “some veterans with prestigious careers or assignments may hold undue influence 
over current members of the Armed Forces,” and “requiring disclosure of military service for persons 
associated with a member firm could have the unintentional effect of unduly influencing or pressuring 
current service members’ investment decisions”). 
 
[7] Defined in Rule 2165 as “(A) a natural person age 65 and older; or (B) a natural person age 18 and 
older who the member reasonably believes has a mental or physical impairment that renders the 
individual unable to protect his or her own interests.” FINRA Rule 2165(a)(1). 
 
[8] FINRA Rule 2165(a)(4)(b)(ii). 
 
[9] Much of this activity is conducted through FINRA’s Foundation for Investor Education (FINRA 
Foundation). Among others, the FINRA Foundation “undertakes periodic research to better understand 
financial fraud, including an investor’s susceptibility to fraud, the impact of fraud, and more.” For more 
information about the FINRA Foundation, see http://www.finrafoundation.org/. 
 



 

 

[10] WISER/NAPSA: Just The Facts Senior Financial Abuse — Undue Influence, available 
at https://www.wiserwomen.org/images/imagefiles/Elder%20Financial%20Abuse_Undue%20Influence.
pdf (2012). 
 
[11] See National Senior Investor Initiative: A Coordinated Series of Examinations, The SEC’s Office of 
Compliance Inspections and Examinations and FINRA (April 15, 2015), available 
at https://www.finra.org/sites/default/files /SEC%20 National%20Senior%20Investor%20Initiative.pdf. 
 
[12] See Press Release, FINRA Senior Helpline Marks Second Anniversary With $4.3 Million in Voluntary 
Reimbursements to Callers (April 20, 2017), available at http://www.finra.org/newsroom/2017/finra-
senior-helpline-marks-second-anniversary-43-million-voluntary-reimbursements. 
 
[13] See, e.g., 2017 FINRA Annual Regulatory and Examination Priorities Letter (January 2017) at p. 3, 
available at http://www.finra.org/sites/default/files/2017-regulatory-and-examination-priorities-
letter.pdf. 
 
[14] The data set represented in the graph is based only on publicly available formal actions and 
settlement information. Cases identified included the terms “vulnerable,” “elderly” or “senior” 
investors. 
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