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T
his question is popping up in 

federal and state courts around 

the country, as plaintiffs’ law-

yers seek class action status for 

claims that the empty space in food 

and beverage containers, referred 

to as “slack fill,” is misleading and 

deceptive to consumers. These pur-

ported class representatives allege 

that manufacturers deceive consum-

ers by including more empty space 

in their packaging than the Food and 

Drug Administration (FDA) regula-

tions allow. While the federal laws and 

regulations provide no private right 

of action, plaintiffs in these actions 

allege that violations of the FDA slack 

fill regulations are evidence of viola-

tions of state consumer protection 

and deceptive advertising laws. 

Early slack fill complaints have 

been met with resistance. Courts 

have dismissed many complaints 

out of hand for failure to plead a 

cognizable claim or for failure to 

meet the Twombly/Iqbal plausibility 

standards for pleading. As a result, 

the allegations in the complaints 

are becoming increasingly detailed 

and complex. As the flurry of suits 

continues, the question remains: Are 

these allegations just a bunch of air?

Slack Fill: Current Regulations

Since the 1930s, Congress has 

empowered the FDA to regulate how 

food and drugs are manufactured, 

advertised and sold to the public. 

In the 1990s, Congress passed the 

Nutrition Labeling and Education Act 
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(NLEA) giving the FDA the authority 

to mandate nutrition labeling for most 

foods. The NLEA makes it unlawful 

for a food or beverage manufacturer 

to place food in containers “so made, 

formed, or filled as to be misleading.” 

21 U.S.C. §343(d) (emphasis added). 

It is this standard that lies at the heart 

of a slack fill claim. 

The FDA regulates this misbranding 

of products under 21 CFR §100.100. 

Per this regulation, a container is 

filled in an unlawfully misleading 

manner if it contains “nonfunction-

al slack fill.” The regulation defines 

slack fill as “the difference between 

the actual capacity of the container 

and the volume of the product con-

tained therein.” Id. In other words, 

the empty space that is included in 

the container. 

The FDA acknowledges that some 

slack fill is necessary and functional 

when packaging food and beverage 

products. To accommodate those 

purposes, the regulation deems slack 

fill nonfunctional, and thus unlaw-

ful, only if it does not fall into one 

of six safe harbor provisions. These 

provisions provide that slack fill is 

functional when: (1) it protects the 

contents of the package; (2) the 

machine cannot enclose the pack-

age without that empty space; (3) 

the empty space results from the 

product settling during shipment; 

(4) the package performs a specific 

function that is communicated to 

the consumers, such as being used 

for consumption; (5) the container 

is reusable, is part of the presenta-

tion of the food, and has its own 

value, such as a gift product with a 

container designed to be used after 

consumption; or (6) the manufactur-

er cannot provide more product or 

make the package smaller for other 

legitimate reasons, such as to accom-

modate necessary food labels or to 

discourage theft. 21 CFR §100.100(a)

(1)-(6). If any of the safe harbor provi-

sions apply, then the slack fill is not 

misleading under the NLEA. If none 

of the safe harbor provisions apply, 

then the FDA considers the slack fill 

to be nonfunctional, and therefore 

misleading to the consumer in viola-

tion of the FDA regulations. 

Pleading Slack Fill Claims

In these trending class actions, 

plaintiffs allege that the presence 

of nonfunctional slack fill not only 

violates the FDA regulations, but 

also deceives consumers about the 

amount of product in the package in 

violation of various state consumer 

protection laws and false advertising 

laws. These claims invoke the FDA 

slack fill regulation and allege that, in 

violating these regulations, manufac-

turers are violating state consumer 

protection and advertising laws by 

misleading consumers. Typically, the 

plaintiff alleges that the consumers 

purchased a product in a package 

that contained nonfunctional slack 

fill and, expecting to receive more 

product than was contained there-

in, did not receive the benefit of the 

bargain for that purchase. See, e.g., 

Izquierdo v. Mondelez Int’l, No. 16-CV-

04697 (CM), 2016 WL 6459832, at *7 

(S.D.N.Y. Oct. 26, 2016). Dismissal 

of these cases indicates, however, 

the difficulty in both plausibly alleg-

ing that the manufacturers violated 

the FDA regulations and that the 

plaintiffs, in turn, suffered an actual 

injury as a result. 

First, plausibility pleading rep-

resents one hurdle for plaintiffs, 

at least in some New York federal 

courts. While some courts have 

found that mere allegations that 

the slack fill is nonfunctional under 

the FDA regulations is sufficient to 

meet the Twombly/Iqbal plausibil-

ity pleading standard, other courts 

have rejected such basic pleading as 

the type of merely conclusory alle-

gations barred under the standard. 

Compare Waldman v. New Chapter, 

714 F. Supp. 2d 398, 406 (E.D.N.Y. 

2010) with Bautista v. CytoSport, No. 

15-CV-9081 (CS), 2016 WL 7192109, 

at *4 (S.D.N.Y. Dec. 12, 2016). In 

Bautista, the plaintiff, on behalf of 

a putative class, alleged that the 

defendant had violated New York 

consumer protection laws because 

at least 30 percent of its containers 

of protein powder contained only 

“nonfunctional slack fill.” 2016 WL 
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7192109 at *4. The Bautista court 

held that plaintiffs would need to 

do more than make such conclu-

sory allegations to state a claim, and 

must allege specific facts in support 

of the nonfunctional nature of the 

slack fill. Bautista, 2016 WL 7192109, 

at *5. The court noted that while 

this burden may force plaintiffs to 

consult an expert at the pleading 

stages, plausibility pleading some-

times requires just that. Id.

Similarly, plaintiffs have encoun-

tered standing limitations in obtain-

ing both injunctive relief and dam-

ages under New York consumer 

protection laws in the context of 

slack fill actions. The Izquierdo court 

found that plaintiff had no stand-

ing to seek injunctive relief where 

plaintiffs alleged a mere possibility 

of future injury, because the plaintiff 

could simply choose not to purchase 

the allegedly deceptive product in 

the future. See, e.g., Izquierdo, 2016 

WL 6459832, at *5 (holding that the 

plaintiff could not seek injunctive 

relief for sales of candy boxes with 

allegedly deceptive fill, under the U.S. 

Supreme Court’s ruling that a threat 

of possible future injury is insuffi-

cient to provide standing for injunc-

tive relief). That court also found 

that the plaintiffs lacked standing 

to bring a claim for damages under 

New York’s consumer protection 

laws, where the plaintiff alleged only 

that he would not have purchased 

the product if he had known how 

much product the package actually 

contained. Id. at *7. The Izquierdo 

court held that New York courts have 

rejected this “deception as injury” 

theory, stating that the plaintiff must 

show that he paid a higher price than 

he otherwise would have absent the 

alleged deception. Id. 

Slack fill claims have largely sur-

vived beyond the motion to dismiss 

stage only when plaintiffs allege 

additional wrongdoing over and 

above the nonfunctional slack fill. 

For example, a California federal 

court denied a motion to dismiss 

for failure to state a claim against 

StarKist, where the plaintiff not 

only alleged that its tuna cans con-

tained nonfunctional slack fill, but 

also alleged that the tuna cans were 

not filled in the method required 

by FDA regulations related to tuna. 

See Hendricks v. StarKist, 30 F. Supp. 

3d 917 (N.D. Cal. 2014). The court 

found the allegations plausible 

where the plaintiff alleged in a veri-

fied complaint that he had sent cans 

for evaluation to an independent 

laboratory that corroborated his 

allegations of noncompliance with 

the FDA required method. 

What Is Next?

Even as plaintiffs attempt to over-

come these initial pleading hurdles, 

the incidence of slack fill litigation 

continues to rise. Questions of the 

viability of these claims remain even 

if plaintiffs are able to move past the 

motion to dismiss stage. Most state 

consumer protection laws require 

a plaintiff to prove not only that he 

or she was deceived by a particular 

practice, but also that a reasonable 

consumer would find the practice 

materially misleading. Though the 

FDA has said that a statement of net 

weight is insufficient, on its own, to 

overcome a determination under the 

regulations that a package is mislead-

ing due to nonfunctional slack fill, the 

question remains whether courts will 

find the same to be true when analyz-

ing whether a reasonable consumer 

would be deceived by the package 

as required to assert a claim under 

many states’ consumer protection 

and false advertising laws. Courts 

may seek to apply a totality of the 

circumstances-type inquiry in this 

context, focusing on various data 

points available to the consumer at 

the time of purchase, including the 

statement of the net weight on a prod-

uct package, in evaluating the viabil-

ity of such claims. Both the plaintiffs’ 

and defense bars can expect to see 

greater clarity in coming years as 

slack fill litigation continues to either 

evolve, or merely be left behind in 

favor of the next big trend. For now, 

it’s still up in the air.
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