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The Bell Tolls For. . .ever? Circuit Courts Split on Tolling of Class Claims

The Ninth Circuit decision in Resh v. China Agritech essentially allows plaintiffs’ attor-

neys to get multiple bites at the apple and prosecute the same class action again and again

until they find the right mix of representatives, claims, experts, and a judge, attorneys Lewis

Wiener and Frank Nolan say. The opinion opens the door for the U.S. Supreme Court to

add a new chapter to its American Pipe line of jurisprudence regarding tolling in the con-

text of class action litigation, the authors say.

BY LEWIS WIENER AND FRANK NOLAN

In May 2017, the United States Court of Appeals for
the Ninth Circuit held that the statute of limitations for
the claims of a putative class was tolled while the pro-
posed class representative in one action was an un-
named putative class member in two prior lawsuits
based on the same allegations against the same defen-
dants. The court’s decision in Resh v. China Agritech,
Inc., essentially allows plaintiffs’ attorneys—at least in
the Ninth Circuit—to get multiple bites at the apple and
prosecute the same class action again and again until
they can find the right mix of class representative,
claims, expert and judge to have the class certified. [857
F.3d 994 (9th Cir. 2017)]. The opinion also creates a Cir-
cuit Court split, and opens the door for the United
States Supreme Court to add a new chapter to its
American Pipe line of jurisprudence regarding tolling in
the context of class action litigation. Practically speak-
ing, there are numerous implications for companies
that may now face class action lawsuits that could drag
on indefinitely. This article will examine the American
Pipe case law and explain what the Ninth Circuit’s de-
cision means for defendants and would-be defendants
in already costly class action litigation.

American Pipe & Const. Co. v. Utah To understand
Resh in proper context requires a review of the most
significant opinions on the tolling of class claims. The
first time the Supreme Court took up the issue was in
1974, in American Pipe & Const. Co. v. Utah. [414 U.S.
538 (1974)]. The origins of American Pipe reach back to
four criminal antitrust actions that had been filed by the
federal government against American Pipe and others.
The actions resulted in a consent judgment against the
defendants. More than 11 months later, the State of
Utah filed a civil antitrust class action against the same
defendants. The civil claims had been tolled during the
pendency of the criminal case. The civil case proceeded
to the class certification stage, at which point the dis-
trict court found that the plaintiffs could not satisfy the
‘‘numerosity’’ requirement of Rule 23(a)(1): there were
not enough putative class members to make joinder im-
practicable.

Eight days later, a number of former putative class
members in the rejected State of Utah action sought to
intervene and assert individual claims against American
Pipe. The court denied intervention, finding that the
statute of limitations had not been tolled during the civil
action. In other words, the denial of class certification
ended the ability of all putative class members to bring
claims because there had not been enough class mem-
bers to satisfy Rule 23. The Ninth Circuit reversed,
holding that the filing of the Utah class action had tolled
the individual claims of the would-be intervenors.

On appeal, the United States Supreme Court agreed
with the Ninth Circuit, and held that the individual
plaintiffs’ motions to intervene were timely. The Su-
preme Court pointed out that prior to certification, the
putative class members had no responsibility to partici-
pate in the action or even be aware of the suit. Only af-
ter certification would the class members need to de-
cide whether they wanted to be part of the class. In
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other words, while the litigation was pending pre-
certification, the claims of the putative class members
were tolled. Therefore, the Court reasoned, it would be
illogical and unfair for the tolling to not apply following
a finding that the class could not be certified. To find
otherwise would require all class members in all cases
to intervene or take other action to preserve their
claims during the pendency of a class action prior to a
determination of the certification issue. The Court ulti-
mately held that ‘‘at least where class action status has
been denied solely because of failure to demonstrate’’
numerosity, the filing of the ‘‘class action tolls the run-
ning of the statute for all purported members of the
class who make timely motions to intervene after the
court has found the suit inappropriate for class action
status.’’ [414 U.S. at 552-53 (emphasis added)]

Although the holding of American Pipe was narrow,
its name has become shorthand for the larger principle
of tolling as applied during putative class actions. The
natural expansion of the American Pipe holding beyond
the actions of intervenors occurred nine years later, in
Crown, Cork & Seal Co., Inc. v. Parker.[1] [462 U.S. 345
(1983)].

Crown, Cork & Seal Co., Inc. v. Parker As in Ameri-
can Pipe, the chronology of the procedural issues in
Crown, Cork is muddled but important. First, two indi-
viduals filed a putative employment discrimination
class action against Crown, Cork. Two months later, a
third individual, Theodore Parker, filed a charge with
the Equal Employment Opportunity Commission
(EEOC), alleging harassment and racial discrimination
that led to his firing from Crown, Cork. Parker was, ac-
cording to all parties and the court, a member of the
aforementioned prospective class. Then, while the puta-
tive class action was pending, the EEOC issued a Deter-
mination Letter in which it found no reasonable cause
to believe Parker’s claim. Accordingly, the EEOC also
sent Parker a Notice of Right to Sue Crown, Cork. Pur-
suant to the Notice of Right to Sue, Parker had 90 days
to file an individual action against Crown, Cork in fed-
eral court, which he did not do. The putative class ac-
tion, of which he was an unnamed member, continued
in court.

Nearly two years later, the district court denied the
putative class action against Crown, Cork, finding that
the named plaintiffs had failed to satisfy the require-
ments of Rule 23 (adequacy/typicality). The court also
found that the class itself could not satisfy the numeros-
ity requirement. As in American Pipe, no class repre-
sentative would have been able to maintain the class ac-
tion because there were simply not enough putative
class members to make joinder impracticable. As dis-
cussed below, some courts would, years later, focus on
the difference between flaws in the putative class repre-
sentatives and flaws in the class itself.

With the class action at a dead end, the two named
plaintiffs filed individual actions. Parker, too, filed an
individual action. In response, Crown, Cork moved to
dismiss Parker’s claims, arguing that the Notice of
Right to Sue had expired nearly two years earlier. The
district court agreed, and held that the putative class ac-
tion had not tolled Parker’s claims, even though he was
a putative class member because he was bound by the
Notice of Right to Sue to file his suit within 90 days of
his EEOC denial letter. On appeal, the United States
Court of Appeals for the Fourth Circuit disagreed, join-

ing the Second and Ninth Circuits in finding that Ameri-
can Pipe applied to individuals’ claims, not just those of
intervenors.

On appeal, the United States Supreme Court agreed
with the Fourth Circuit for the same reasons on which
it based its holding in American Pipe nearly a decade
earlier. To find otherwise, the Court reasoned, would
deny class members the ability to ‘‘rely on the existence
of the [putative class action] suit to protect their rights.’’
[462 U.S. at 350]. If putative class members could not so
rely, they would be forced to file individual lawsuits to
protect their rights while the class action was still pend-
ing. That would result in ‘‘needless multiplicity of
actions—precisely the situation that Federal Rule of
Civil Procedure 23 and the tolling rule of American Pipe
were designed to avoid.’’ [Id. at 351]

Over the next 30-odd years, and before the most re-
cent decision in Resh, Circuit Courts addressed issues
raised directly and tangentially in American Pipe and
Crown, Cork. Four of those decisions—two from the
Ninth Circuit and one each from the Second and Third
Circuits, are significant.

Korwek v. Hunt & Robbin v. Fluor Corp. Four years
after Crown, Cork, the United States Courts of Appeals
for the Second Circuit and the Ninth Circuit each issued
a decision in which the courts found that the denial of
class certification barred future class actions brought
on behalf of the same putative class. [Korwek v. Hunt,
827 F.2d 874 (2d Cir. 1987); Robbin v. Fluor Corp., 835
F.2d 213 (9th Cir. 1987)].

In Korwek v. Hunt, the Southern District of New
York certified a narrower class than had been initially
proposed. Following that certification, a group of plain-
tiffs, including Korwek, sought to pursue essentially the
same, broad proposed class. Without tolling, the claims
of the new, Korwek-led class had expired.

On appeal, the Second Circuit noted that all Circuit
Courts that had considered the question found that
American Pipe did not apply to the tolling of future
class actions, only individual actions, as set forth in
Crown, Cork. The Second Circuit focused on the fact
that the lower court had made a ‘‘definitive determina-
tion of class certification,’’ specifically that the origi-
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nally proposed class was too broad to be certified. In
doing so, the Second Circuit pointed out that similar
substantive determinations had been made in American
Pipe and Crown, Cork, where the original class actions
did not satisfy numerosity, among other things. To al-
low Korwek and the other putative class plaintiffs to
pursue the same broad class claims that had already
been denied at the certification stage would, according
to the Second Circuit, ‘‘afford plaintiffs the opportunity
to argue and reargue the question of class certification
by filing new but repetitive complaints.’’[Korwek, 827
F.2d at 879]. Doing so would deny the defendants their
right to be ‘‘put on notice of adverse claims.’’ [Id. at
877]

A few months later, the Ninth Circuit issued Robbin,
where it held, in a straightforward opinion, that the
pendency of an earlier class action in which class certi-
fication was denied did not toll the statute of limitations
for a later-filed class action. The court did not analyze
the applicability of this rule if the denial of certification
was plaintiff-specific or because the class itself was not
proper. The court simply applied a bright-line rule that
individual claims but not class action claims are tolled
during earlier class actions. More than a decade later,
in Catholic Soc. Srvcs. v. INS, the Ninth Circuit would
revisit the issue. [232 F.3d 1139 (9th Cir. 2000)].

Catholic Social Services v. INS In an en banc opin-
ion, that, on its face, was at odds with all prior case law,
the Ninth Circuit in Catholic Social Services allowed a
class action to proceed, finding that the earlier-
dismissed class action did toll the class claims. The fac-
tual and procedural background in Catholic Social Ser-
vices is complex, but the Ninth Circuit ultimately relied
on the fact that ‘‘plaintiffs have at all times vigorously
pursued this litigation.’’ [232 F.3d at 1146]. For this rea-
son, and because the ‘‘substantive claims asserted in
this action are . . . within the scope of those asserted in
the earlier action,’’ which were not dismissed based on
the merits, the court found that expanding American
Pipe to a subsequently-filed class action was appropri-
ate.

The four-judge dissent was clearer in stating its
views. The dissent argued that the majority had failed to
distinguish the facts from those in, for example, Kor-
wek and Robbin, and chided the court for being the first
to open the door for plaintiffs to continue to pursue
class actions, seemingly in perpetuity. The majority
failed, according to the dissent, to ‘‘recognize[] that the
plaintiffs’ interests must be balanced against those of
the defendants, which includes an interest in repose.’’
[Id. at 1154]. The dissent’s concern that the majority’s
fact-specific finding would lead to a vastly expanded
American Pipe rule was realized in Resh 17 years later.
Before that, however, the United States Court of Ap-
peals for the Third Circuit issued Yang v. Odom, which
stands at odds with both Catholic Social Services and,
now, Resh.

Yang v. Odom The Third Circuit’s decision in Yang v.
Odom carefully explains the American Pipe jurispru-
dence up through Catholic Social Services. [392 F.3d 97
(3d Cir. 2004)]. In Yang, the appellate court held that
the reason for denial of class certification in an earlier
case is determinative. If certification had been denied
because the class representative was inadequate or
atypical, for example, that would not be the kind of de-
terminative decision that American Pipe envisioned as

prohibiting the tolling of the statute of limitations. On
the other hand, if a court found that the class could not
be certified for a reason pertaining to the class itself—
such as numerosity or commonality—then the plaintiffs
could not pursue a new class action. The court went so
far as to say that this distinction was the basis for the
Ninth Circuit’s confusing holding in Catholic Social
Services. The Eighth Circuit later agreed. [Great Plains
Tr. Co. v. Union Pac. R.R. Co., 492 F.3d 986, 997 (8th
Cir. 2007)]. But this interpretation was not noted in the
Ninth Circuit’s opinion or the dissent in that case, and
would be disputed by the Ninth Circuit in Resh.

Resh The plaintiffs in Resh were putative unnamed
class members in two earlier-filed class actions filed
against the same defendants. The court denied certifica-
tion in the prior cases; one for lack of predominance,
and one for lack of adequacy and typicality. (Thus, in
the reasoning of Yang, the former had been class-
determinative, while the latter had been because of a
flaw in the proposed class representatives.) After the
denials of certification, Resh filed a third class action
against mostly the same defendants, alleging essentially
the same claims as the earlier actions. Without tolling,
Resh’s claims were time-barred. The Ninth Circuit
noted that there was no dispute that Resh’s individual
claims were tolled during the pendency of the prior ac-
tions under American Pipe and Crown, Cork. The issue,
therefore, was whether the class claims were also
tolled. The Ninth Circuit, departing from almost all rel-
evant case law except Catholic Social Services, found
there had been no waiver.

The basis for the Ninth Circuit’s holding in Resh is
founded in ‘‘preclusion-related principles’’: unlike dis-
missal on the merits, the denial of class certification
should not have a preclusive effect on a plaintiff’s
claims. [857 F.3d at 1002]. The court rejected any no-
tion that denial of class certification for class-related
defects should be treated differently than denial for
class representative failures.

In reaching its decision, the Ninth Circuit acknowl-
edged the district court’s concern that allowing the
class claims to proceed would ‘‘allow tolling to extend
indefinitely as class action plaintiffs repeatedly attempt
to demonstrate suitability for class certification on the
basis of different expert testimony and/or other evi-
dence.’’ [857 F.3d at 999].

But the court ultimately rejected this concern as un-
founded. In the concluding paragraphs of the opinion,
the court stated that tolling of class claims does no
harm to defendants because defendants would not be
surprised by new, identical class actions. Further, al-
lowing for tolling in class actions would deter duplica-
tive actions, a basis for the Supreme Court’s ruling in
Crown, Cork. Finally, the court stated that ‘‘the current
legal system is adequate to respond to’’ concerns relat-
ing to repeat plaintiffs because those plaintiffs—and
their lawyers, operating on contingency fee bases—
would learn from past denials of certification that re-
litigating the same class action would not be fruitful.

Impact/Takeaways The Ninth Circuit’s opinion in
Resh, in addition to being at odds with nearly every
other decision of its kind over the last several decades,
ignores real world problems in its reasoning. For ex-
ample, plaintiffs and their attorneys are, in fact, incen-
tivized to re-file class actions: the sheer cost of defend-
ing the same class action over and over will often ulti-
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mately exceed the appetite of many companies,
resulting in settlement of a class action that should have
been disposed. Indeed, cost is a more important factor
than ‘‘surprise’’ to most class action defendants. Fur-
thermore, the Ninth Circuit overlooked the value of the
first-to-file (or first-filed) rule, which allows courts to
dismiss, stay or transfer identical, later-filed class ac-
tions to the venue of the original class action; this rule
is a more effective disincentive to plaintiffs hoping to
file copycat actions.

The decision in Resh creates a bright-line Circuit
Court split over the issue of whether class action claims
can be tolled during the pendency of prior class actions.
If this case does not find its way to the Supreme Court,
it is likely that another will in the coming years. In the
meantime, companies facing class actions—particularly
within the Ninth Circuit—should be aware of this rul-
ing. Unless and until Resh is overturned, class action
defendants may suffer from a never-ending case of déjà
vu.
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