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Some Needed Certainty On Administrative Expense Status 

By Mark Sherrill 

Law360, New York (July 26, 2017, 4:08 PM EDT) --The 2005 amendments to the 
Bankruptcy Code included the addition of an administrative expense claim for the 
value of goods received by the debtor in the 20 days prior to the bankruptcy filing. 
The allowance of an administrative expense priority — which generally garners 
payment in full — for a prepetition claim was a break from tradition and a 
significant boon to suppliers of goods. For that same reason, however, debtors 
have had an incentive to fight against the magnitude of such claims in any way 
possible. One tool for the debtors has often been the ambiguity surrounding the 
meaning of the word “received.” 
 
On July 10, 2017, the U.S. Court of Appeals for the Third Circuit issued a 
precedential opinion that looks likely to be highly influential on this issue. 
Reversing two lower courts, the Third Circuit held that the word “received” requires actual physical 
possession of the goods. That holding is a victory for suppliers, because a debtor will often take physical 
possession later than it might have been deemed to take constructive possession — allowing more 
deliveries of goods to qualify for the administrative expense claim. 

* * * 
 
The Third Circuit opinion arises out of the bankruptcy case, In re World Imports Ltd. In that case, Haining 
Wangsheng Sofa Co. and Fujian Zhangzhou Foreign Trade Co. (the creditors) supplied furniture and 
other goods to the debtor, World Imports. On May 26, 2013, Haining sent a shipment from Shanghai, 
free on board (FOB) at the port of origin, meaning that the risk of loss or damage passed to World 
Imports upon transfer at the Shanghai port. On May 17, May 31 and June 7, Fujian sent goods under 
similar terms from Xiamen, China. All of the goods were accepted by World Imports in the U.S. within 
the 20 days preceding July 3, 2013, the date on which World Imports filed a petition for relief under 
Chapter 11 of the Bankruptcy Code. 
 
Section 503 of the Bankruptcy Code addresses administrative expenses, which are generally the highest 
priority in the Bankruptcy Code’s scheme. Subsection (b)(9) provides for the allowance of an 
administrative expense for “the value of any goods received by the debtor within 20 days before the 
date of commencement of a [bankruptcy] case ... in which the goods have been sold to the debtor in the 
ordinary course of such debtor’s business.” 
 
The issue in World Imports centers on when the debtor received the goods. If receipt occurred when the 
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goods were transferred at the port of origin, then the delivery would fall outside of the 20-day period, 
and the creditors would not be entitled to an administrative expense claim. On the other hand, if World 
Imports received the goods when it took physical possession in the U.S., then the creditors would qualify 
for the 503(b)(9) administrative expense. 
 
The bankruptcy court ruled in favor of the debtor. It emphasized that the Bankruptcy Code does not 
define the word “received,” and therefore first looked to the Convention on Contracts for the 
International Sale of Goods (CISG). The CISG also does not define the term, however, and therefore the 
court looked to the international commercial terms (Incoterms) that are incorporated into the CISG. 
Even under the Incoterms, there is no definition of “received,” but the bankruptcy court underscored 
that the Incoterm governing FOB contracts governs when the risk of damage or loss transfers to the 
buyer. Based on the operation of the FOB provisions in the contract and the effect of the Incoterms, the 
bankruptcy court concluded that the goods were “constructively received” by the debtor when the 
goods shipped from China. On appeal, the district court affirmed the bankruptcy court’s ruling. 
 
The Third Circuit rejected the bankruptcy court’s analysis. In a footnote, the court emphasized that the 
Bankruptcy Code provides the relevant substantive law, and that courts should not “assume that 
Congress intended to adopt a definition from another source of federal law in the absence of any 
explicit connector between the Bankruptcy Code and a definition” contained elsewhere. Further, it 
underscored that the CISG and the Incoterms were relevant for contractual disputes between the 
parties, but not necessarily for disputes related to rights under the Bankruptcy Code. 
 
Instead, the Third Circuit provided an analysis that began with the text and context of the relevant 
statute. It agreed that the Bankruptcy Code does not define the word “received.” In such circumstances, 
it noted that if a given word has “a well-known meaning at common law or in the law of this country, it 
is presumed to have been used in that sense unless the context compels to the contrary.” 
 
Therefore, the court surveyed two different editions of Black’s Law Dictionary and the Oxford English 
Dictionary for their definitions of “receive.” Those definitions varied somewhat, but the court 
highlighted that they all required physical possession. It concluded: “Applying those definitions to § 
503(b)(9), a debtor must take goods into its possession, custody or hands in order to receive them.” The 
court noted that such a definition is consistent with the definition of “receipt” found in the Uniform 
Commercial Code. 
 
As secondary support, the Third Circuit also traced the legislative history of the 2005 amendments to the 
Bankruptcy Code. The relevant amendments were said to create Section 503(b)(9) “as an exemption” 
from the existing bankruptcy treatment of reclamation rights. The Third Circuit has existing case law, In 
re Marin Motor Oil Inc., in which it holds that receipt requires physical possession for reclamation 
purposes. Because of the interrelated nature of Section 503(b)(9) and the reclamation statute, the court 
concluded that the two statutes must be interpreted together. “It strikes us as quite implausible that 
Congress meant for the date of receipt to be different between these two provisions. Indeed, for this 
general-rule-and-exemption scheme to make sense, the date of receipt must be fixed.” 
 
Based on those factors, the court concluded: “there is no support for the idea that a buyer 
constructively receives goods when they are delivered to a common carrier, even if title and risk of loss 
pass at that time.” It therefore reversed the order of the district court, and remanded for further 
proceedings. 

* * * 



 

 

 
Almost immediately, the World Imports opinion had an effect on matters pending in lower courts. On 
July 13, the bankruptcy court in Delaware issued an opinion in the case, In re SRC Liquidation LLC. In the 
SRC Liquidation case, the debtor had purchased goods from a supplier, but directed the supplier to send 
the goods directly to the debtor’s customers. The seller then asserted an administrative expense claim 
for the goods sold in the 20 days preceding the petition date. Applying World Imports, Judge Brendan 
Shannon held that the seller could not qualify for the administrative expense status because the debtor 
never took physical possession of the goods. 
 
SRC Liquidation demonstrates that there may still be significant nuances for the courts to consider. 
Although the World Imports opinion is generally a boon for suppliers of goods, there may be some 
suppliers who cannot meet the bright-line test established in that opinion. Future courts will need to 
determine whether any judicially created exceptions should apply to that test. 
 
Nevertheless, World Imports is generally very good news for any supplier of goods. It is especially 
valuable for those that ship goods over long distances, as the creditors did in World Imports. For them, 
there was a variation of several weeks between the first shipment leaving port and the debtors taking 
possession; had the Third Circuit not required physical possession, none of the shipments would have 
qualified for the administrative expense. 
 
In other cases, when shipments do not travel quite as far, the difference may be slightly less dramatic — 
in some instances, a single invoice or purchase order will be divided into an administrative expense 
claim and a general unsecured claim, as determined by the day of delivery. Regardless, though, the 
stakes are usually high, because the payout to general unsecured creditors is usually low. 
 
The 2005 creation of 503(b)(9) claims is generally seen to harm debtors’ reorganization efforts and, less 
directly, other types of creditors in bankruptcy. The World Imports decision provides some needed 
certainty to the markets, and it will likely have some small effects of encouraging trade with a troubled 
buyer. On the other hand, though, it further hinders debtors’ ability to effectively reorganize and further 
reduces the amount available to creditors that do not qualify for the administrative expense. For those 
reasons, debtors will surely continue to push back against asserted 503(b)(9) claims on a variety of other 
issues. It is difficult to foresee a time when the criteria for qualifying for 503(b)(9) claims are not heavily 
litigated. 
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