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When touting highly automated vehicles (HAVs), original equipment 
manufacturers (OEMs) frequently cite the safety benefits associated with vehicles 
capable of driving themselves. While the figures provided are extremely promising 
and indicate a potentially drastic reduction in accident and death rates behind the 
wheel, HAVs have not been sold to a single customer yet. These vehicles are 
expected to improve exponentially as increased numbers of HAVs hit the road, but 
how do we determine when a HAV is ready to chauffeur riders to their desired 
destinations? After all, HAVs, at this stage of their development, are known to 
struggle with certain driving conditions and environments. This article will explore 
how OEMs consider setting their baseline safety metrics for HAVs to determine 
whether the early adoption of these vehicles is truly as safe a choice as the 
automotive community claims. 
 
Over the last century, new technologies, stringent vehicle regulations and 
standards, and increased awareness of potential dangers faced behind the wheel 
have all made driving a safer activity. In 1970, 60,000 people died on U.S. 
roadways.[1] In the last 50 years, that number has been nearly cut by one-third, 
with 40,200 deaths[2] recorded in 2016. 
 
However, driving still remains the most dangerous method of travel, and motor 
vehicle deaths appear to be on the rise again.[3] The 40,200 roadway deaths 
recorded in 2016 represented a 6 percent increase in traffic fatalities from 2015, 
which, itself, saw motor vehicle deaths jump 7.2 percent from the previous 
year.[4] HAVs are believed to have the capability of reducing accidents up to 90 
percent by the year 2050.[5] 
 
The controversy surrounding HAVs does not revolve around the technology’s long-term potential but 
rather the immediate and near-term risks that, to some, limit how and when implementation should 
take place. The artificial intelligence (AI) that gives the HAV its ability to drive without human 
interference uses a technique called machine learning to better understand its surroundings. As the AI 
pilots the vehicle through a particular driving scenario, in essence the AI automatically learns how to 
behave in that scenario, commits the proper driving method to its virtual memory bank, and lessens the 
need to require training or practice to master that driving environment a second time. In addition, other 
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similar vehicles sharing the same data will be able to gain the benefit of that knowledge without driving 
in the same situation. Leveraging this type of learning is assumed to yield significant increases in safety 
over a much shorter duration. 
 
The question that governments, manufacturers and consumers struggle with is how long to wait before 
HAVs are deemed safe enough to drive themselves on public roadways. That question begs another: 
How does one define “safety” when it comes to the HAV? The “SELF-DRIVE” Act, currently making its 
way through Congress, requires that HAVs have an “overall safety level at least equal to the overall 
safety level” of conventional vehicles.[6] This requirement, at first glance, makes sense. After all, why 
would we want vehicles on the roadway that are less safe than what we already drive? However, 
measuring whether HAV safety levels are “at least equal” to traditional vehicles is difficult to calculate 
accurately. According to a RAND study, the 35,092 roadway deaths recorded in 2015 correspond to a 
rate of 1.12 fatalities per 100 million miles driven.[7] Comparing HAVs directly with these figures creates 
a “chicken and egg” problem. The mileage needed for an accurate comparison requires a HAV fleet to 
hit the road in relatively large numbers. Of course, these vehicles cannot be deemed “at least equal” to 
conventional vehicles if they are not allowed to access the roadways. 
 
RAND testimony on this issue compared the HAV to a new teenage driver. A teenage driver is required 
to complete a certain number of hours in a driver education course along with instructor-guided 
training, and can only begin driving after he or she has passed a test and is over a certain age. These 
measures obviously do not eliminate accidents among teen drivers, but age, aptitude and societal need 
were all factored in when state legislatures attempted to find a solution on how to safely grant young 
drivers access to public roadways. 
 
The HAV is not all that different from a teen driver. Both require time and experience to hone driving 
skill, but the long-term benefits appear to be worth the short-term growing pains. HAVs, however, have 
the benefit of being able to instantly learn from one another. Imagine if every 16- and 17-year-old new 
driver had the capability of immediately learning from and retaining all of the experiences of every other 
driver behind the wheel. Such a capability would vastly improve the pace at which a young driver gains 
valuable experience. This skill set would not eliminate accidents and mistakes behind the wheel initially, 
but it would significantly narrow the learning curve. 
 
The HAVs are now at the stage where the first “young drivers” are ready to hit the road. More HAVs 
allowed on roadways initially could lead to a greater potential for increased accidents at the outset of 
deployment. However, the more HAVs that take to the road, the greater the ability to learn from the 
diverse set of recorded, road-going experiences, leading to a faster, more significant and permanent 
decline in those same accident rates. 
 
The question then becomes: To what degree are HAV accidents tolerated upon initial deployment for 
greater, quicker long-term safety returns? If the potential for accidents is too great at the outset of 
distribution, one option, then, is to wait until more data is collected on HAV performance either in 
controlled environments or supervised by a trained human when on public roadways. 
 
A delay in deployment is not without its drawbacks, however. Even if the technology would be declared 
“less safe” than the standard automobile if released today, the faster the technology is deployed, the 
faster the technology will improve, and the faster motor vehicle deaths in the U.S. and globally can be 
reduced each year.[8] Balancing an initial increase in accident rates and potential loss of life associated 
with rapid deployment against the continued loss of life caused by conventional automobiles that could 
have been prevented with a faster HAV rollout appears to be the key to successful deployment. 



 

 

Currently there is not enough data available to determine how “safe” the HAV is as compared to the 
conventional automobile, bringing us back to our original “chicken and egg” problem. 
 
To complicate matters further, safety is not the only variable to consider. Convenience and access also 
play a role. The ability to provide mobility to seniors and those without public transportation can 
significantly increase the quality of life for those individuals. When it comes to convenience, gaining 
back time that would normally be spent focusing on a commute could be considered invaluable. While 
individuals are telecommuting more than ever, those who still commute tend to spend more time 
behind the wheel today. In fact, the number of individuals with “extreme commutes” over 90 minutes 
increased 8 percent between 2014 and 2015.[9] The ability to allow a car to do some or all of the driving 
while passengers are focused on other things should result in increased leisure time, increased 
productivity and even increased sleep. 
 
The issue with early adoption of this promising technology is that the risks posed do not just apply to 
those voluntarily deciding to purchase or use one of these vehicles. The roadways on which these 
vehicles will travel are shared by all. While the driver of an HAV may understand and accept the 
consequences of a potential AI mistake, the innocent driver sharing the roadway may not. Some agree 
that it would be unfair to unknowingly subject innocent drivers to unsafe HAVs. However, it would be 
counterproductive to give in to other drivers’ misplaced fears about sharing the roadway with a 
technology they do not understand if that technology is capable of saving lives. 
 
Manufacturers must work with the government to come up with a solution that strikes a balance 
between safety and innovation. A heavy hand by the government could limit innovation and delay 
deployment of HAVs, which may result in unnecessary deaths behind the wheel. A laissez-faire approach 
to vehicle safety, however, could lead to roadway accidents that may have been avoided with better 
guidance and more stringent requirements. The “SELF-DRIVE” Act, already passed by the House of 
Representatives, attempts to strike this balance, but there are still significant hurdles to overcome 
before we’re safely able to take a nap in the driver’s seat on our ride home from work. 

 
 
Michael R. Nelson is a partner and Trevor J. Satnick is a data privacy and security consultant at Eversheds 
Sutherland in New York. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
 
[1] Adrienne Lafrance, Self-Driving Cars Could Save 300,000 Lives Per Decade in America, THE ATLANTIC 
(Sept. 29, 2015), https://www.theatlantic.com/technology/archive/2015/09/self-driving-cars-could-
save-300000-lives-per-decade-in-america/407956/. 
 
[2] Bill Canis, Issues in Autonomous Vehicle Deployment (CRS Report No. R44940), CONGRESSIONAL 
RESEARCH SERVICE (Sept. 5, 2017), https://fas.org/sgp/crs/misc/R44940.pdf. 
 
[3] Chris Isidore, What’s the safest way to travel, CNN MONEY (May 13, 2015, 4:29 PM), 
http://money.cnn.com/2015/05/13/news/economy/train-plane-car-deaths/index.html. 
 
[4] 2015 Motor Vehicle Crashes: Overview, U.S. DEPARTMENT OF TRANSPORTATION (August 2016), 
https://crashstats.nhtsa.dot.gov/Api/Public/ViewPublication/812318 (estimates by NHTSA and the 



 

 

National Safety Council differ, with NHTSA estimates accounting for 35,092 deaths on U.S. roadways in 
2015 and the NSC estimates accounting for 37,757 deaths). 
 
[5] Lafrance, supra note 1. 
 
[6] H.R. 3388,  https://www.congress.gov/115/bills/hr3388/BILLS-115hr3388rfs.pdf. 
 
[7] Nidhi Kalra, Challenges and Approaches to Realizing Autonomous Vehicle Safety and Mobility 
Benefits, RAND CORPORATION (testimony) (May 18, 2017), 
https://www.rand.org/content/dam/rand/pubs/testimonies/CT400/CT475/RAND_CT475.pdf. 
 
[8] Global Status Report on Road Safety 2015, WORLD HEALTH ORGANIZATION (2015), 
http://www.who.int/gho/road_safety/mortality/en/. 
 
[9] Christopher Ingraham, The American commute is worse today than it's ever been, THE WASHINGTON 
POST, (Feb. 22, 2017), https://www.washingtonpost.com/news/wonk/wp/2017/02/22/the-american-
commute-is-worse-today-than-its-ever-been/?utm_term=.7fa82d899b1f. 

 

All Content © 2003-2017, Portfolio Media, Inc. 

 


