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A case currently before the U.S. 
Bankruptcy Court of the South-
ern District of Texas, In re Ultra 

Petroleum,  No. 16-3302 (Bankr. S.D. 
Tx. filed April 29, 2016), has raised 
again the issue of how make-whole 
payments due from a borrower to 
bondholders, pursuant to the terms 
of credit documents governed by 
New York law, should be treated in 
the event of the borrower’s bank-
ruptcy. Because the court’s decision 
on the make-whole payment issue in 
Ultra Petroleum will decide the fate of 
$200 million, this issue may continue 
to be litigated on appeal regardless 
of the bankruptcy court’s decision.

What Is Make-Whole?

Make-whole provisions are a 
yield protection mechanism that 

allows bondholders to rely on a 
guaranteed rate of return on their 
investment, particularly for long-
term, fixed-rate investments. These 
provisions provide that upon the 
repayment or acceleration of a 
loan prior to its intended matu-
rity (whether via certain voluntary 
prepayments, upon an event of 
default such as the filing of a peti-
tion for bankruptcy, or otherwise), 
a certain sum shall automatically 
become due and owing to the 

bondholders. The amount of this 
make-whole payment is generally 
calculated with respect to a for-
mula that represents the amount 
the bondholders were owed over 
the remaining term of the invest-
ment, discounted to present value. 
Notably, borrowers may benefit 
from this yield protection mecha-
nism by obtaining more favorable 
interest rates or fees than would 
otherwise be available absent such 
a yield protection mechanism.
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Treatment of Make-Whole Premiums  
In Bankruptcy: A Bondholder Perspective
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In capital markets,  
predictability is king,  
and the court’s failure  
to find for the bondholders on 
the make-whole  
payment issue  
in ‘Ultra Petroleum’  
would merely erode  
that predictability.
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There are several theories tra-
ditionally advanced by a debtor’s 
counsel in bankruptcy controver-
sies that argue that make-whole 
payments should be disallowed. 
Specifically, those arguments cen-
ter around make-whole payments 
constituting (1) “unmatured inter-
est” disallowed under 11 U.S.C. 
§502(b)(2), and (2) unenforceable 
liquidated damages. This article 
will evaluate the case law and 
various arguments with respect 
to the validity of make-whole 
payments, and will argue that 
make-whole payments should be 
allowable in bankruptcy because 
(1) make-whole payments are not 
unmatured interest, (2) make-
whole provisions are not unen-
forceable liquidated damages 
provisions, and (3) deferring to 
the plain language of make-whole 
payment provisions increases 
predictability, a core tenet of New 
York commercial law, and thereby 
benefits bondholders and borrow-
ers alike.

 Make-Whole Payments as 
Unmatured Interest

Some argue that make-whole 
payments are unmatured interest 
in economic substance, notwith-
standing that they are presented 
as liquidated damages. As in the 
note purchase agreement at issue 
in Ultra Petroleum, where the 
“Make-Whole Amount” on any date 
was calculated as the “Discounted 

Value of the Remaining Scheduled 
Payments,” the make-whole pay-
ments are generally calculated 
with respect to a formula that 
represents the amounts that the 
lenders expected to receive after a 
certain date, discounted to present 
value.1 This, debtors in bankruptcy 
often argue, is merely a means for 
noteholders to receive unmatured 
interest.

However, courts have generally 
agreed that make-whole provisions 
are not unmatured interest. In re 
Trico Marine Servs., 450 B.R. 474, 
480-81 (Bankr. D. Del. 2011). The 
reasoning behind these findings 
has varied to some degree, but has 
largely centered on the following 
two characteristics of make-whole 
payments: (1) make-whole pay-
ments are enforceable liquidated 
damages, not “interest,” (See, e.g., 
In re Lappin Elec., 245 B.R. 326, 
330 (Bankr. E.D. Wis. 2000)), and 
(2) even if the make-whole pay-
ments were interest, the interest 
has already “matured” by virtue 
of the automatic acceleration in 
the credit documents (See, e.g., 
In re Outdoor Sports Headquarters, 
161 B.R. 414, 424 (Bankr. S.D. Ohio 
1993)).

Unlike interest and origination 
fees paid to a lender in consider-
ation for making the loan,2 make-
whole payments are generally 
due only upon the occurrence of 
specific acts or prepayments as 
penalties therefor.3 If make-whole 

payments were unmatured inter-
est, one would expect make-whole 
payments to be due after every 
prepayment, because unmatured 
interest is lost with each prepay-
ment. Additionally, the amount of 
make-whole payments is gener-
ally intended to correlate with 
the opportunity cost of reinvest-
ment for lenders. By discount-
ing the make-whole payment to 
a benchmark interest rate, the 
amount of make-whole payment 
decreases in a higher interest 
rate environment, and increases 
in a lower interest rate environ-
ment, consistent with the intent 
of mimicking the harm to lenders 
stemming from the event precipi-
tating the make-whole payment. 
Additionally, even if the make-
whole payments were considered 
interest, such interest would have 
“matured” pursuant to the credit 
documents.

 Make-Whole Payments as  
Unenforceable Liquidated Damages

Given that courts have generally 
held that make-whole payments 
are not “unmatured interest,” 
make-whole provisions have 
been analyzed through the lens 
of liquidated damages provi-
sions. A basic tenet of New York 
law holds that liquidated dam-
ages provisions will be upheld 
so long as the damages provided 
are a “reasonable measure of the 
probable actual loss in the event 
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of a breach, and the actual loss 
suffered is difficult to determine 
precisely.” Evangelista v. Ward, 764 
N.Y.S.2d 705, 706 (N.Y. App. Div. 
2003). The heart of the argument 
against make-whole payments in 
this respect is that, because note-
holders will be able to reinvest 
the make-whole payment at higher 
rates than the rate used to dis-
count the make-whole payment 
to present value, a make-whole 
payment gives the noteholders a 
windfall far exceeding their “prob-
able actual loss.”

However, the nature of long-term 
debt investments, unlike some 
other commercial transactions, 
is such that ascertaining dam-
ages at the time of contracting is 
truly difficult. Courts agree that in 
cases of commercial uncertainty 
with respect to probable losses, 
liquidated damages provisions 
should be upheld unless the sum 
provided is “plainly disproportion-
ate” to the possible loss. Walter 
E. Heller & Co. v. American Flyers 
Airline, 459 F.2d 896, 899 (2d Cir. 
1972). Combined with New York’s 
increasingly deferential stance on 
liquidated damages provisions 
(especially when sophisticated 
parties are involved) (JMD Holding 
v. Congress Financial, 828 N.E.2d 
604, 610 (N.Y. Court of Appeals 
2005)), it is clear that traditional 
make-whole provisions, absent 
the use of outrageous and clearly 
draconian calculations, should be 

found as valid liquidated damages 
provisions.

 Make-Whole Payments and  
Much-Needed Predictability

In long-term debt investments, 
predictability is of the utmost 
importance. Noteholders rely on 
the validity of make-whole pay-
ments in making credit decisions, 
and the certainty provided to 
bondholders in this respect ben-
efits borrowers as well, because 
greater risk causes bondholders 
to seek higher interest rates. New 
York contract law has histori-
cally done a good job of allowing 
contract parties to minimize the 
uncertainty and risk inherent in 
commercial transactions by agree-
ing to be bound by certain non-
traditional undertakings, such as 
make-whole provisions. Increasing 
the certainty of make-whole pay-
ments can increase the certainty 
of bondholders’ expected returns 
and provide more clarity to bond-
holders’ portfolio decisions as a 
whole, while at the same time pro-
viding benefits to borrowers in the 
form of lower interest rates.

Summary

In summar y, courts have 
generally found that make-whole 
provisions do not provide for the 
payment of unmatured interest, 
nor are they unenforceable liq-
uidated damages provisions. It 
would behoove the court in Ultra 

 Petroleum to continue the prec-
edent on these issues, because 
failure to do so would call into 
question the ever-important 
principle that when evaluating 
documents governed by New 
York law, courts will generally 
defer to the mutual intent of the 
parties as manifested within the 
four corners of the document. In 
capital markets, predictability is 
king, and the court’s failure to 
find for the bondholders on the 
make-whole payment issue in Ultra 
Petroleum would merely erode that 
 predictability.

•••••••••••••••••••••••••••••
1. §8.7 of Master Note Purchase Agreement, 

dated as of March 6, 2008, as amended, modi-
fied, or supplemented from time to time, by 
and among Ultra Resources, as issuer, and the 
purchasers party thereto from time to time.

2. See, e.g., 3 N.Y.C.R.R. §4.2 (criminal usury 
statute setting forth what constitutes interest 
for purposes of the statute); N.Y. Gen. Oblig. 
Law §5-501(2) (civil usury statute setting forth 
what constitutes interest for purposes of the 
statute).

3. See, e.g., 3 N.Y.C.R.R §4.3(g) (default penal-
ties are not interest in home mortgage loans).
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