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The financial exploitation of certain specified adults, including senior investors and 
other vulnerable investors (e.g., investors with physical or mental disabilities who 
are unable to protect their own interests), has been a major focus of federal and 
state legislators and regulators in recent years. As the “baby boomer” generation 
exits the workforce and transitions into retirement, senior investors will begin 
accessing their retirement savings, which will undoubtedly lead to opportunities for 
unscrupulous investment advisers and broker-dealers to exploit these senior 
investors, particularly those with diminished mental capacities. To prevent this 
abuse, financial institutions should carefully review the emerging federal and state 
framework regulating the financial exploitation of senior investors and adjust their 
policies and procedures accordingly to address senior financial exploitation in 
particular, and more generally issues regarding investors who have diminished 
capacity. 
 
This two-part series aims to broadly cover these federal and state rules so that 
financial institutions are better equipped to monitor, detect, act on and ultimately 
report any suspected financial exploitation. This first article, part 1, provides an 
overview of the general landscape of rules regulating financial exploitation of senior 
investors. Part 2-A will offer a more specific examination of the rules governing the 
financial exploitation of senior investors, with a particular emphasis on 
new Financial Industry Regulatory Authorityrules taking effect in February 2018. 
Part 2-B will analyze regulatory efforts and emerging practices to deal with senior 
investors who have diminished mental capacity. 
 
Background 
 
Federal and state securities regulators have been tracking the financial exploitation 
of senior investors for many years. As early as 2006, the U.S. Securities and 
Exchange Commission, the Financial Industry Regulatory Authority Inc., and 
the North American Securities Administrators Association launched a coordinated 
initiative to address financial exploitation of senior investors. In response to this 
initiative, the regulators conducted targeted examinations of more than 100 
financial services firms, including broker-dealers and investment advisers, in connection with “free 
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lunch” seminars offered to senior investors. The findings from the joint 2007 report issued by the SEC, 
FINRA and NASAA concluded that many financial institutions were misleading senior investors with 
exaggerated marketing materials and, in some cases, recommending unsuitable investments for the 
senior investor’s specific needs.[1] 
 
In addition, FINRA, as the self-regulatory organization supervising broker-dealers, has issued a number 
of regulatory notices over the past 10 years related to the financial exploitation of senior investors. 
FINRA first issued a regulatory notice in September 2007 addressing high-pressure sales tactics aimed at 
senior investors, and reminded broker-dealers that senior investors have a unique “profile” that should 
be considered for suitability and marketing and communication purposes.[2] This 2007 notice and 
several other FINRA notices addressing the financial exploitation of senior investors are summarized in 
the table below: 

FINRA 
Regulatory 

Notice 
Title Brief Summary 

Regulatory 
Notice 07-43 

Senior Investors: FINRA Reminds Firms of 
Their Obligations Relating to Senior 
Investors and Highlights Industry 
Practices to Serve these Customers 

Encourages firms to review and enhance 
their policies and procedures for complying 
with FINRA sales practices rules, and other 
applicable laws and regulations, in light of 
special issues common to senior investors 

Regulatory 
Notice 11-02 

Know Your Customer and Suitability: SEC 
Approves Consolidated FINRA Rules 
Governing Know-Your-Customer and 
Suitability Obligations 

Provides “know-your-customer guidance” 
and suitability requirements critical to 
ensuring investor protection and promoting 
fair dealing with customers and ethical sales 
practices 

Regulatory 
Notice 11-25 

Know Your Customer and Suitability: New 
Implementation Date for and Additional 
Guidance on the Consolidated FINRA 
Rules Governing Know-Your-Customer 
and Suitability Obligations 

Expands on Regulatory Notice 11-02, and 
offers specific discussion related to the 
suitability profile of senior investors 

Regulatory 
Notice 11-52 

Senior Designations: FINRA Reminds 
Firms of Their Obligations Regarding the 
Supervision of Registered Persons Using 
Senior Designations 

Addresses firms that allow registered 
persons to use certifications and 
designations implying expertise, certification 
or training in advising senior investors 

Regulatory 
Notice 13-03 

Communications With the Public: FINRA 
Provides Guidance on New Rules 
Governing Communications With the 
Public 

“Frequently Asked Questions” addressing 
FINRA’s communication rules, including 
marketing pieces used for senior investors 

Regulatory 
Notice 13-45 

Rollovers to Individual Retirement 
Accounts: FINRA Reminds Firms of Their 
Responsibilities Concerning IRA Rollovers 

Best practices and other considerations for 
rollovers of retirement assets to IRA, with 
specific emphasis on application to senior 
investors 



 

 

Regulatory 
Notice 14-35 

Customer Account Statements: FINRA 
Requests Comment on a Revised 
Proposal to Adopt Consolidated FINRA 
Rule 2231 (Customer Account 
Statements) 

Requesting comment on proposal to require 
firms to send customer account statements 
to account owner’s residence, regardless of 
client instructions 

 
FINRA’s regulatory focus on senior investor issues has affected its enforcement priorities as well. Senior 
investor issues have received considerable attention in FINRA’s recent annual exam priority letters,[3] 
and FINRA even launched a “Securities Helpline for Seniors” in 2015 to prevent financial exploitation of 
senior investors.[4] Finally, the SEC and FINRA issued a joint 2015 report — the National Senior Investor 
Initiative — summarizing the findings from examinations of multiple broker-dealers concentrating on 
sales to senior investors.[5] The 2015 report highlights important compliance considerations for financial 
institutions, because both the SEC and FINRA observed that financial institutions needed to enhance 
their supervisory procedures regarding senior investor sales. 
 
NASAA, the association of state securities regulators that periodically issues model rules intended to 
serve as guidelines for states, has also been active in this space. For instance, in September 2016, NASAA 
released a guide to assist financial institutions in developing policies and procedures to detect 
diminished capacity in senior investors and to identify cases of financial exploitation of senior 
investors.[6] NASAA has also been hosting “Senior Summit” conferences since as early as 2006 to 
coordinate efforts across state securities regulators to combat financial exploitation of senior investors. 
This information, and many other useful resources, are available on NASAA’s “Senior Investor Resource 
Center,” which includes links to helpful industry guidelines to protect senior investors from financial 
exploitation.[7] 
 
Finally, the National Association of Insurance Commissioners, the association of state insurance 
regulators that also issues industry guides and model rules for the states, has offered model rules in this 
area. More specifically, in October 2008, NAIC issued a model regulation regarding the use of senior 
designations for insurance producers selling life insurance or annuity sales.[8] In addition, the NAIC has 
advanced the protection of senior investors by issuing periodic “consumer alerts” regarding deceptive 
sales tactics used by insurance producers selling insurance products to senior investors.[9] 
 
Targeted Rulemaking 
 
Beyond regulatory guidance and enforcement attention, the federal and state securities regulators have 
been adopting changes to their rules that would enhance the supervisory obligations of financial 
institutions dealing with senior investors. For instance, in February 2017, the SEC approved FINRA’s 
proposal to adopt new FINRA Rule 2165 (Financial Exploitation of Specified Adults) and amend FINRA 
Rule 4512 (Customer Account Information).[10] Among other things, new FINRA Rule 2165 will permit 
broker-dealers to impose temporary “holds” on customer accounts when they suspect senior financial 
exploitation, and the amendments to FINRA Rule 4512 will require firms to make reasonable efforts to 
collect “trusted contact person” information for customer accounts. 
 
In addition, NASAA, the association of state securities regulators that periodically issues model rules 
intended to serve as guidelines for states, adopted a “Model Act to Protect Vulnerable Adults from 
Financial Exploitation” in 2016.[11] The model rule would mandate certain reporting to state securities 
regulators and adult protective service agencies when financial exploitation occurs. 
 



 

 

Other regulatory requirements come into play as well, including anti-money laundering requirements 
(e.g., suspicious activity reports might be triggered by suspected financial exploitation) and power of 
attorney designations (e.g., not accepting such designation where foul play or diminished capacity might 
be suspected). 
 
A more detailed analysis of both the FINRA and NASAA rules will be provided in Part 2-A of this series. 
 
Policies and Procedures 
 
From this regulatory background, financial institutions may consider adopting certain practices in their 
policies and procedures related to senior investors. The 2007 FINRA notice suggested that, at a 
minimum, financial institutions should designate a specific individual or department for senior investor 
issues, provide written guidance to employees handling senior financial abuse, inform customers when 
unsolicited transactions may not be suitable, and offer specific training regarding suitability 
considerations for senior investors. 
 
Other considerations that have been identified include:[12] 

• Identify a specific individual or department authorized to place “holds” on customer accounts 
pursuant to newly adopted FINRA and NASAA rules. 
  

• Clarify the process for identifying, escalating and reporting financial exploitation. 
  

• Sharpen a suitability analysis by considering programs to filter investment products by customer 
age and investment objective, and heighten a suitability review when certain products are sold 
to senior customers. 
  

• Invite senior customers to bring a trusted family member to meetings with financial 
professionals. 
  

• Formalize steps to identify “red flags” regarding possible financial exploitation, including 
diminished capacity of customers, indication that a customer no longer has control of funds, 
unusually large disbursements, gifts to unknown charities or persons, and changes to mailing 
address or beneficiaries. 
  

• Develop training programs for customer-facing employees to ensure they’re equipped to 
identify and escalate “red flags” to recognize diminished capacity or signs of financial 
exploitation (e.g., customer has difficulty understanding communications, does not recall prior 
meetings or transactions). 
  

• Have certain tailored communications for senior investor marketing pieces. 
  

• Increase frequency of communication as customer ages. 

 
Conclusion 
 
With this examination of the emerging framework, we will turn to a detailed analysis of the financial 



 

 

exploitation rules and practices regarding financial institutions dealing with diminished capacity, which 
we deal with in part 2 of this series. 
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