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Another Bankruptcy Discharge Case Before High Court 

By Thomas Byrne (February 7, 2018, 11:59 AM EST) 

The U.S. Supreme Court has agreed to weigh in again on one of the most litigated 
issues in bankruptcy court: whether a discharge of a particular claim should be 
granted to a debtor who has committed fraud relating to the claim, a statutory 
discharge exception found in Section 523(a)(2)(A) and (B) of the Bankruptcy 
Code.[1] The Bankruptcy Code establishes a dichotomy between fraudulent 
statements regarding the debtor’s (or an “insider” of the debtor’s) “financial 
condition” and other fraudulent statements giving rise to a debt. If the statement 
is characterized as “respecting the debtor’s ... financial condition” then it must be 
in writing to be excepted from discharge. The specific issue before the court 
concerns whether a false statement about a particular asset can be considered to 
be a statement respecting the debtor’s financial condition. If so, then a written 
material misrepresentation made with intent to deceive and the creditor’s 
reasonable reliance are all required to except the resulting debt from discharge in bankruptcy. 
 
In the decision being appealed from, Appling v. Lamar Archer & Cofrin LLP (In re Appling),[2] the 
Eleventh Circuit held that a debtor’s false statement concerning a single asset qualified as a “statement 
respecting the debtor’s ... financial condition” that could render a debt nondischargeable only if made in 
writing. Section 523(a)(2) provides: 

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title does not discharge an 
individual debtor from any debt— 
 
... 
 
(2) for money, property, services, or an extension, renewal, or refinancing of credit, to the extent 
obtained by— 
 
(A) false pretenses, a false representation, or actual fraud, other than a statement respecting the 
debtor’s or an insider’s financial condition; 
 
(B) use of a statement in writing— 
 
(i) that is materially false; 
 
(ii) respecting the debtor’s or an insider’s financial condition; 
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(iii) on which the creditor to whom the debtor is liable for such money, property, services, or credit 
reasonably relied; and 
 
(iv) that the debtor caused to be made or published with intent to deceive; 
 
11 U.S.C. § 523(a)(2) (emphasis added). 
 
The asset in question was a substantial tax refund that could be used to pay a creditor’s claim. The 
debtor admittedly made false oral statements regarding the refund to the creditor, a law firm. The 
court, in an opinion by Judge Bill Pryor, acknowledged a circuit split on the issue, and rejected the Fifth, 
Eighth and Tenth Circuits’ holdings that a statement concerning a single asset is not a statement 
concerning the debtor’s financial condition.[3] The Eleventh Circuit sided with the Fourth Circuit[4] and 
with many bankruptcy courts in holding that a statement concerning a single asset may qualify as a 
statement respecting the debtor’s financial condition.  
 
The Eleventh Circuit reasoned that “financial condition” most likely refers to one’s overall financial 
status. But, in the court’s view, the pivotal statutory word is “respecting,” which the court concluded 
meant that the exception was not confined to statements of the debtor’s overall financial condition, 
such as a formal financial statement. The result was that the debtor obtained a discharge of the debt, 
even though he made false oral statements that gave rise to it. The court observed that “Lamar, a law 
firm, could have required Appling to put his promise to spend his tax return on their legal fees in writing 
before continuing to represent him.” 
 
Judge Robin Rosenbaum of the Eleventh Circuit concurred separately, noting the incongruity of the 
result but finding it to be more consistent with statutory purpose and structure than the contrary result 
reached by the bankruptcy and district courts. 
 
The United States expressed its view that the Supreme Court should grant the creditor’s petition for 
certiorari, in view of the circuit split, but supported affirmance. The government’s once-sterling record 
of victories in bankruptcy cases before the Supreme Court has been dinged in recent years, but the odds 
still would have to favor the side the government takes.  
 
The Supreme Court is guided in bankruptcy discharge cases by the “well-known” prescription that 
exceptions to discharge “should be confined to those plainly expressed.”[5] However, the court has 
most recently construed Section 523(a)(2)(A) rather broadly — in Husky International Electronics Inc. v. 
Ritz,[6] which interpreted “actual fraud” to include at least some fraudulent conveyances; in Cohen v. de 
la Cruz,[7] which held that a treble damages award for fraud was nondischargeable; and in Field v. 
Mans,[8] which held that subsection (a)(2)(A) requires only justifiable (rather than reasonable) reliance 
by the creditor. This will be the court’s first examination of the current Section 523(a)(2)(B), the 
language of which can be traced to a 1926 amendment of the Bankruptcy Act of 1898. Oral argument 
has not yet been scheduled. A decision should be forthcoming during the current term. 
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