
EVERSHEDS SUTHERLAND  /  WWW.EVERSHEDS-SUTHERLAND.COM 

 
 

 

 

  
On June 21, 2018, the Department of Labor (DOL) issued final regulations establishing 
alternative criteria under section 3(5) of the Employee Retirement Income Security Act of 
1974 (ERISA) for forming single-employer association health plans (AHPs) (the Final 
Rule). The Final Rule makes it easier for association-sponsored Multiple Employer 
Welfare Arrangements (MEWAs) that offer group health coverage to be treated as a 
single “employer” for purposes of ERISA and treated as a single health plan. The Final 
Rule also establishes criteria for allowing sole proprietors and other business owners who 
do not have employees to qualify as employers for purposes of participating in an AHP. 

This Legal Alert provides brief background on the Final Rule’s single-employer AHP 
criteria, and includes a chart that outlines some of the key differences between the 
requirements for MEWAs, single-employer AHPs established pursuant to existing 
guidance, and single-employer AHPs according to the alternative criteria established 
under the Final Rule. Future Legal Alerts on the Final Rule will provide in-depth analyses 
of the new AHP criteria and the key issues for employers and associations considering 
AHPs. 

Background 

The term “association health plan” is used to describe a broad range of health insurance 
coverage arrangements offered to individuals and/or employers through an association or 
a similar group or alliance. For most AHPs, the group health plan exists at the individual 
employer level for ERISA purposes, and the number of employees covered by each 
employer member determines whether an employer’s heath plan is covered under the 
individual and small group market reform rules under the Affordable Care Act (ACA) (such 
as essential health benefit requirements) or the large group market reform rules. 

In order for a group of employers to come together to establish a single-employer AHP, 
the employers must be members of a “bona fide group or association” in which they share 
a “commonality of interest” beyond the provision of benefits, and they must exercise 
control over the administration and management of the AHP. To date, DOL advisory 
opinions and court decisions have applied a facts and circumstances approach to 
determining whether a bona fide group or association exists, but the historical conditions 
for establishing commonality of interest under sub-regulatory guidance have been too 
narrow for most associations. 

The Final Rule 

The Final Rule redefines the criteria for a bona fide group or association of employers 
capable of establishing an AHP that is a single-employer employee welfare benefit plan 
and a group health plan as those terms are defined in ERISA. If a group or association of 
employers meets the Final Rule’s new, alternative commonality of interest test, the 
number of employees employed by all of the employers participating in the association will 
determine whether coverage is subject to the small group market or the large group 
market rules. This approach will offer small employers and business owners the 
opportunity to come together and use economies of scale to offer large group market 
health insurance coverage to their employees. 

The chart below provides a high-level comparison of the characteristics of a MEWA and 
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the criteria for a single-employer AHP under existing law and guidance, and the new, 
alternative criteria for establishing a single-employer AHP under the Final Rule. 

Applicability Dates 

For fully insured AHPs: September 1, 2018. Associations may form a fully insured single-
employer AHP effective as of this date. 

Existing self-insured AHPs: January 1, 2019. Associations that already maintain self-
insured AHPs that comply with existing guidance, but want to expand within a geographic 
area or cover a particular industry, may do so as of this date. Note that existing AHPs may 
opt to continue to comply with the DOL’s pre-rule guidance. 

For new self-insured AHPs: April 1, 2019. Associations that want to form new self-insured 
AHPs may do so effective as of this date. 

 
 

Multiple Employer Welfare 
Arrangement (MEWA) 

Association Health Plans 
(AHPs) (Existing Law) 

AHPs (New Final Rule) 

Definition  ERISA section 3(40)(A): an 
employee welfare benefit 
plan or other arrangement 
that is established or 
maintained for the purpose 
of offering or providing 
medical or other welfare 
benefits to employees of two 
or more employers, including 
one or more self-employed 
individuals. 

A single-plan MEWA that 
offers group health 
insurance coverage and 
that is treated as one 
multiple employer plan 
because it is maintained 
by a group or association 
that is considered an 
employer under the ERISA 
definition. Under pre-rule 
guidance, the test for 
whether an association is 
acting as an “employer” is 
cumbersome. 

A single-plan MEWA that offers 
group health insurance coverage 
and that is treated as a single 
multiple employer plan because 
it is maintained by a group or 
association that is considered an 
employer under the ERISA 
definition, subject to new 
regulation at 29 CFR 2510.3-5.  

Subject to ERISA? Yes, but not always. May be 
subject to ERISA at the 
MEWA level or at the 
individual plan level. In order 
to be subject to ERISA at the 
MEWA level (and to avoid 
certain insurance market 
and underwriting rules), 
must be maintained by a 
group or association that is 
considered an employer 
under the ERISA definition. 
If not subject to ERISA at the 
MEWA level, each 
participating employer is 
treated as maintaining a 

Yes, at the MEWA 
(association) level, not at 
the individual employer 
level.  

Yes, at the MEWA (association) 
level, not at the individual 
employer level.  
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separate plan for ERISA 
purposes and is 
independently subject to 
ERISA’s compliance 
requirement. 

Maintained by or on 
behalf of an 
employer? 

Need not be maintained by a 
group or association acting 
as an employer.  

Must be maintained by a 
group or association acting 
as an employer for 
purposes of ERISA. A 
group or association must 
be a cognizable “bona 
fide” group or association 
of employers in order to be 
deemed to act on behalf of 
an employer. 

Both “commonality of 
interest” and “control” tests 
must be met. 

May be maintained by an 
insurance issuer.  

Must be maintained by a group 
or association acting as an 
employer for purposes of ERISA. 
Under the new regulation, the 
association will be deemed to 
act as an employer for ERISA 
purposes if the more flexible 
requirements of the new 
regulation have been met. 

Both “commonality of interest” 
(as modified) and “control” tests 
must be met. 

Members must act directly as an 
employer of at least one 
participant. 

AHP must have a formal 
organizational structure. 

May not be maintained or 
controlled by an insurance 
issuer, network provider or 
healthcare organization except 
in its capacity as an employer. 

Bona Fide Group or 
Association  

Not applicable  Must be a bona fide group 
or association of 
employers to act as or on 
behalf of an employer for 
purposes of ERISA (see 
additional criteria below). 

Cannot exist only for the 
purpose of selling health 
coverage to employer-
members. 

Must be a bona fide group or 
association of employers to act 
as or on behalf of an employer, 
as defined under a new legal 
standard. 

Primary purpose of the group or 
association may be providing 
health coverage to members, but 
must have at least one 
substantial business purpose 
unrelated to offering health 
coverage. Substantial business 
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purpose considered to exist if 
association would be viable in 
the absence of sponsoring a 
plan. 

Commonality of 
Interest  

Not necessary  Necessary. The entity 
maintaining the plan, and 
the individuals benefiting 
from it, must be tied by a 
common economic or 
representational interest, 
not simply the provision 
and receipt of welfare 
benefits. Facts and 
circumstances test. 

Common size or 
geographic location not 
sufficient.  

Business owners without 
common law employees 
may participate, but may 
not obtain group coverage, 
because plans without 
employees are excluded 
from the regulatory 
definition of an “employee 
benefit plan” under ERISA.  

Absent the establishment 
of commonality of interest, 
there is no ERISA plan at 
the MEWA level; AHP is 
treated as a collection of 
distinct health insurance 
plans (group or individual), 
sponsored by individual 
employers. 

Necessary, but the final rule 
offers more flexible alternative 
criteria. Commonality of interest 
test met if employer-members 
are in the same trade, industry, 
line of business or profession.  

Common geographic location of 
member employers’ principal 
place of business is sufficient. 

In addition, under a separate 
regulatory amendment, business 
owners without common law 
employees permitted to 
participate in group coverage 
under the AHP. 

Employer-Member 
Control 

Not necessary.  Necessary. Employer-
members of the 
association must control 
the functions and activities 
of the benefit plan. Control 
must exist in both form 

Necessary, and the test retains 
the same standard as pre-Final 
Rule guidance. In order to be a 
bona-fide group or association of 
employers, employer-members 
must control the functions and 
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and substance. 

Absent the establishment 
of control, there is no 
ERISA plan at the MEWA 
level; AHP is treated as a 
collection of distinct health 
insurance plans (group or 
individual), sponsored by 
individual employers.  

activities of the association, and 
participating members must 
control the plan. Control must 
exist in both form and 
substance. 

Only employees (including self-
employed individuals), former 
employees and beneficiaries 
may participate. 

ERISA Fiduciary 
Duty 

Even if not treated as an 
ERISA plan at the MEWA 
level, may still be subject to 
ERISA fiduciary rules to the 
extent it performs functions 
making it a fiduciary or 
handles funds. 

Assets of the MEWA 
generally include the 
assets of the plan (i.e., are 
plan assets), unless the 
MEWA is a state-licensed 
insurance company. 
ERISA bonding would also 
be required at the MEWA 
level, given that plan funds 
would be handled by the 
persons operating the 
AHP. 

Board members of the AHP may 
be, but are not necessarily, 
fiduciaries under ERISA. 

Can be created 
inadvertently? 

Yes, particularly following 
business reorganizations, 
PEO plans or when plans 
cover independent 
contractors. 

Unlikely. Unlikely. 

Regulated under 
State Law? 

Yes. May be regulated under 
state insurance law or 
separately. 

Yes, whether insured or 
self-insured.  

Yes, whether insured or self-
insured, to the extent not 
inconsistent with the Final Rule. 

Can be fully-insured 
or self-insured? 

Yes. Self-insured MEWAs 
may be subject to insurance 
reserve, premium taxes, 
trust requirements, etc., 
unless inconsistent with Title 
I of ERISA. Fully insured 
MEWAs subject to broad 
state insurance regulation. 

Yes. Yes. 

Non-Discrimination 
Requirements  

Not applicable, generally HIPAA non-discrimination 
requirements for group 
health plans generally 

HIPAA non-discrimination 
requirements apply, with 
adaptation. Employer 
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apply at the MEWA level. 
Permits AHPs to make 
distinctions in coverage 
options or pricing between 
employers on 
employment-based 
characteristics, but not 
health factors. 

membership must not be 
conditioned on any health factor 
of any employee or participant; 
must meet 2590.702(b) and (c) 
rules with regard to eligibility and 
premiums/contributions, but 
employees of different 
employers may not be treated as 
different groups of similarly 
situated individuals based on a 
health factor. Experience rating 
on a per-member (employer) 
basis expressly prohibited, but 
the AHP may rate on other 
factors such as industry, 
occupation or geography. 

 
If you have any questions about this legal alert, please feel free to contact any of the attorneys listed under 'Related 
People/Contributors' or the Eversheds Sutherland attorney with whom you regularly work. 
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