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Ten years after an online paper introduced the bitcoin concept to the world, the popularity of 

cryptocurrencies has spread far beyond a small group of computer scientists and speculators. In early 

May 2018, The New York Times reported that Goldman Sachs was set to become the first Wall Street 

bank to open a bitcoin trading operation.1 Two weeks later, Seminole County, Florida, announced that it 

would accept bitcoin tax payments.2  

Although bitcoin and other cryptocurrencies garner ever-increasing acceptance and widespread media 

attention, many state and local tax policymakers still grapple with how to respond to these new types of 

currency. The prevailing uncertainty over the state and local tax treatment of cryptocurrency transactions 

presents unique challenges to cryptocurrency miners and holders, who may find themselves with 

unexpected tax liabilities. 

Although a number of states have issued administrative guidance on the state tax treatment of 

cryptocurrency transactions,3 only a handful of states have thus far considered legislation affecting the 

taxation of cryptocurrencies.4 However, given the growth of cryptocurrencies, and the resulting uncertain 

state tax treatment of those transactions, it is likely that more state policymakers will address these issues 

in future legislative sessions. 

As with other areas of state taxation related to new technologies, states may look to the cutting-edge 

states—in this case, Vermont, Nevada, and Wyoming, discussed below—to address cryptocurrency tax 



 

 

issues.5 This article provides an overview of those recent state and local tax legislative developments 

affecting cryptocurrency, including attempts to protect miners or holders from excessive taxation and 

incent them to "locate" in a jurisdiction, which may provide some insight into future trends in state taxation 

of these transactions. 

How We Got Here 

Bitcoin was introduced in 2008 through an online technical paper attributed to Satoshi Nakamoto.6 The 

bitcoin paper details a peer-to-peer electronic currency that is built on cryptology concepts dating back to 

the early 1990s.7  

The bitcoin system envisioned by Nakamoto's paper operates using blockchain technology, which is a 

digital public transactional ledger that uses timestamps and cryptographic signatures.8 Each "block" is a 

record that contains and confirms many waiting transactions.9 When a block is appended to a blockchain, 

it verifies the permanence of a bitcoin transaction and prevents the spending of a single bitcoin twice.10  

The mathematical calculations required to confirm bitcoin transactions are completed by computers in a 

process called "mining."11 Bitcoin miners are rewarded for their services with newly minted bitcoins and 

can also charge transactional fees for their calculation work.12 The average bitcoin user does not do any 

mining, however, as these digital mining operations are typically completed in massive, energy-intensive 

datacenters.13 Bitcoin mining operations can now be found throughout the U.S. and places as far-flung as 

Inner Mongolia.14  

Once bitcoins are mined, they are stored in a digital "wallet," which is loosely equivalent to its physical 

counterpart.15 Wallets contain at least one "private key" which is a piece of data that proves someone's 

right to spend the bitcoins in a wallet through a cryptographic signature.16 The cryptographic technology 

used to secure bitcoin is why bitcoin and other virtual currencies are typically referred to as 

"cryptocurrencies." 

There are many places to spend cryptocurrencies beyond the pizza shops and illicit deals that 

characterized early cryptocurrency exchanges.17 Online retailer Overstock.com became the first major 

retailer to accept bitcoin payments in 2014,18 and now there are reportedly over 100,000 merchants who 

will accept the currency.19 The increasing number of places to spend cryptocurrencies is one of the many 

reasons why many states and localities are developing regulatory and tax responses to these new 

payment methods. 



 

 

In the absence of specific guidance, transactions involving cryptocurrencies are typically treated as barter 

transactions for tax purposes. Several states have provided guidance indicating whether cryptocurrencies 

should either be treated as cash or barter transactions for sales tax purposes, but most jurisdictions 

remain without guidance.20  

The business income tax treatment of cryptocurrencies is also unknown in most states. However, several 

recent legislative trends, discussed below, may have a significant tax impact on cryptocurrency miners 

and holders. 

Recent Legislative Developments 

Few states have considered proposed laws directly related to the taxation of cryptocurrency. As shown in 

the examples discussed below, legislation addressing the taxation of cryptocurrencies tends to provide 

tax exemptions or other favorable treatment to encourage the establishment of cryptocurrency 

businesses in a particular state.21 Among the bills considered during the most recent 2018 legislative 

sessions, Vermont legislation—both as introduced and as enacted—was the most noteworthy proposal 

from a state tax perspective and is the focus of this article. 

Vermont "Blockchain-Based LLC" Regime 

Vermont Governor Phil Scott signed Senate Bill 269 into law as Act 205 of the 2017-2018 Session ("Act 

205") on May 30, 2018. Effective July 1, 2018, Act 205 is a first-of-its-kind regime for "blockchain-based 

limited liability companies" ("BBLLCs"). Act 205 also contains various business development initiatives for 

the financial technology (FinTech) industry and the regulation of so-called personal information protection 

companies.22  

Under Act 205, any limited liability company that organizes in Vermont and uses blockchain technology 

for a "material portion of its business activities" may elect to be governed by the BBLLC rules so long as 

it: (1) makes the election in its articles of organization, and (2) meets specific statutory requirements.23 

The elective BBLLC rules address formation, the operating agreement, roles of members and managers, 

governance, and relationship to other laws.24  

  



 

 

Vermont income taxation of BBLLCs and their members 

Regarding taxation of BBLLCs, Act 205 provides: "Except as expressly provided otherwise, this 

subchapter does not exempt a BBLLC from any other judicial, statutory, or regulatory provision of 

Vermont law or federal law . . . . Except to the extent inconsistent with the provisions of this subchapter, 

the provisions of the Vermont Limited Liability Company Act govern."25  

Thus, a BBLLC will be treated the same for Vermont income tax purposes as for federal income tax 

purposes. Vermont conforms to the federal check-the-box rules in Treas. Reg. 301.7701-1, et seq.26 As a 

result, a BBLLC taxed as a partnership under the Internal Revenue Code will be taxed as a partnership 

for Vermont purposes.27 Conversely, a BBLLC not taxed as a partnership (i.e., as a corporation) under the 

Internal Revenue Code is taxed in the same manner for Vermont purposes.28  

Because a BBLLC is taxed as a partnership for Vermont income tax purposes, unless it "checks the box" 

to be taxed as a corporation at the federal level, a BBLLC's factors flow through to its partners and 

income is apportioned at the partner level.29  

Nexus issues—nonresident members of BBLLCs 

While the general rules seem straightforward, the impact of Act 205 on nexus attributed to an out-of-state 

member by way of its ownership interest in a BBLLC is less certain. In relation to a member's or a 

manager's roles in a BBLLC, Act 205 states, "activities of a member or manager who interacts with the 

BBLLC through multiple roles are not deemed to take place in this State solely because the BBLLC is 

organized in this State."30  

However, the Vermont Department of Taxes has explained that a partnership (including an LLC taxed as 

a partnership) is not a taxable entity, but is rather an aggregate of distinct partners, each partner is 

considered as directly conducting the business and owning the assets of the partnership in the state.31 

Accordingly, income generated by a corporation engaged in business in Vermont as a general partner in 

a partnership conducting business through the partners in Vermont is apportionable to Vermont and 

subject to Vermont corporate income tax.32 The partnership's income and losses flow through to the 

partners and are reported on the partners' returns.33 Based on these principles, the Department ruled that 

an out-of-state corporate general partner was deemed to be conducting the partnership's business in the 

state because the partnership was merely the conduit for business income taxable to the partners.34 

According to the Department, this result does not change if the corporate partner is a limited partner.35  



 

 

New Vt. Stat. Ann. tit. 11, §4174(b), as codified by Act 205, expressly provides "activities of a member or 

manager who interacts with the BBLLC through multiple roles are not deemed to take place in this State 

solely because the BBLLC is organized in this State." Given this provision, a BBLLC's out-of-state 

member or manager may be inclined to take the position that the new law preempts imposition of tax to 

the out-of-state member or manager, i.e., the flow through of income and factors from the BBLLC to its 

members, as explained in Formal Rul. No. 88-18. If the BBLLC has no contacts with Vermont other than 

organizing in the state, it would appear that Act 205 contemplates such a position. Indeed, in light of the 

bill's intent to attract new FinTech businesses with out-of-state owners, this result does not seem far-

fetched. 

Further assuming the out-of-state BBLLC member or manager is exempt from tax under the preemption 

provision of Vt. Stat. Ann. tit. 11, §4174(b), Vermont's nonresident partner (member) withholding likewise 

should not apply at the BBLLC-level. Vermont, similar to other states, imposes a withholding obligation on 

LLCs for payments to nonresident members, although delineated an "estimated tax" paid by LLCs.36 

"Estimated tax" means an amount equal to the "next-to-lowest" marginal tax rate in Vt. Stat. Ann. tit. 32, 

§5822, currently 7.00%, multiplied by the member's pro rata share of the income attributable to 

Vermont.37  

Under Vermont tax law, an LLC is liable for all income taxes, including the estimated tax, and related 

income and penalties, imposed on a nonresident member on the income of the LLC.38 Thus, LLCs subject 

to Vermont tax must declare and pay estimated tax, including applicable interest and penalties, on a 

nonresident's tax liability.39 Estimated tax paid by the LLC to Vermont pursuant to this statute is deemed a 

payment by the partner or member on account of the income tax imposed on the partner or member for 

the taxable period.40 The LLC is entitled to recover the estimated tax from the member.41  

Applying Vermont's general "estimated tax" to BBLLCs with nonresident members or managers, Vt. Stat. 

Ann. tit. 11, §4174(b) arguably would preempt payment of estimated tax by the BBLLC to the extent that 

its nonresident member or manager also is preempted from tax. 

The preemption under Vt. Stat. Ann. tit. 11, §4174(b) is contingent on the BBLLC and/or the member or 

manager not conducting activities beyond organizing the BBLLC in Vermont. Potential BBLLCs should 

note that the Department will likely take a narrow view of the Vt. Stat. Ann. tit. 11, §4174(b) contingency 

given its similar narrow readings of other statutes that preempt state taxation.42 If this contingency is not 

met, the BBLLC member or manager becomes subject to Vermont taxes. 



 

 

Even if the Vt. Stat. Ann. tit. 11, §4174(b) contingency is met and tax is preempted as to the nonresident 

member or manager, a BBLLC nonetheless may be required to file a return with the Department.43 Such 

return would include, among other things, "the name, address, and Social Security or federal identification 

number of each partner or member; the partnership or limited liability company income attributable to 

Vermont and the income not attributable to Vermont with respect to each partner or member as 

determined under this chapter . . . ."44 A careful review of such entity-level obligations should be 

performed regardless of whether Vt. Stat. Ann. tit. 11, §4174(b) preemption for Vermont tax purposes is 

obtained by the appropriate BBLLC member(s) or manager(s). 

The transaction tax proposal 

As introduced, S. 269 would have established a stand-alone tax regime for "digital currency LLCs," 

including a transaction tax on digital currency, a waiver of Quill's physical presence standard,45 and a 

broad exemption under Vermont's tax code (Title 32) for the digital currency LLC.46 These provisions were 

not included in the enacted version of the legislation. 

In our view, the most intriguing tax aspect of the introduced version of S. 269 was the proposed 

transaction tax of $0.01 on digital currency LLCs imposed on "(1) each unit of currency mined or 

otherwise created; and each sale or other transfer of one or more units of currency."47 The effect of the 

bill's transaction tax provisions would have created material confusion among stakeholders. For instance, 

in 2017, bitcoin values climbed to almost $20,000 per coin, which is unconducive to high-volume trading 

of whole coins.48 It is also unknown whether the $0.01 transaction tax also applies to fractional shares of 

bitcoins that are more commonly mined or traded. 

The introduced version of S. 269, which would have exempted mining transactions from sales and use 

tax but imposed the transaction tax on digital currency LLCs, may have been a solution in search of a 

problem. Like most other states, Vermont imposes sales tax on retail sales of tangible personal property 

and the provision of services specifically enumerated as taxable.49 While "prewritten computer software" 

is taxed as "tangible personal property" in Vermont, such software accessed solely on a cloud platform is 

not taxed.50 Vermont also imposes sales and use tax on a narrow set of consumer digital goods—

"specified digital products"—that would not have encompassed so-called digital currency under S. 269, as 

introduced.51 However, Vermont arguably may tax the exchange or barter52 of virtual currency for tangible 

personal property or a taxable service, as is the case in other states.53  

  



 

 

In light of these existing provisions in Vermont sales tax law, it is unlikely the state would have statutory 

authority to impose sales and use tax on mining virtual currencies or the transfer thereof by a digital 

currency LLC, such as an Initial Coin Offering. 

Prohibition on Local Taxation—Wyoming and Nevada 

While Vermont has provided an outline of a tax framework for cryptocurrency "BBLLCs," other states offer 

more explicit tax guidance for cryptocurrency miners and owners. Wyoming and Nevada, for instance, 

enacted laws prohibiting certain taxes on virtual currencies during their most recent legislative sessions. 

On March 12, 2018, Wyoming enacted a law that exempts virtual currency from ad valorem property 

taxation.54 In so doing, the state clarified that virtual currency is exempt from property tax in the same 

manner that the state exempts cash, bank drafts, and checks. For purposes of this exemption, "virtual 

currency" means "any type of digital representation of value that: (I) Is used as a medium of exchange, 

unit of account or store of value; and (II) Is not recognized as legal tender by the United States 

government."55  

Because Wyoming's new virtual currency exemption is limited to property tax, other Wyoming state or 

local taxes could apply to certain virtual transactions—to the extent there is statutory authority to do so—

including but not limited to exchanges of virtual currencies for tangible personal property.56  

During the 2017 legislative session, Nevada banned city and county-level taxes on the use of a 

blockchain by any person or entity.57 Nevada's legislation, which included other provisions related to the 

use of blockchain technology, also bans localities from promulgating licensing requirements or any other 

regulations regarding the use of blockchain technology.58 Nevada counties, but not cities, are authorized 

to adopt ordinances imposing local sales taxes via incremental rates.59 However, the local sales tax base 

must mirror the state sales tax base and Nevada counties have no independent auditing authority.60 

Accordingly, and notwithstanding the 2017 blockchain legislation, Nevada boards of county 

commissioners do not have authority to impose local sales and use tax on virtual currencies, absent the 

state imposing tax on such transactions.61  

Conclusion 

When bitcoin was introduced 10 years ago, few state tax authorities could have predicted the proliferation 

of blockchain technology and the enduring appeal of cryptocurrencies. Following the lead of a few cutting-



 

 

edge state legislatures, particularly Vermont, the growth of the cryptocurrency market will inevitably spur 

more states to enact cryptocurrency legislation and determine the tax treatment of cryptocurrency 

ownership and transactions. However, until clearer guidance is provided, cryptocurrency miners and 

holders must navigate divergent state and local tax regimes that are as volatile as the fluctuating value of 

their digital wallets. 
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