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GILTI As Charged: Maryland’s Latest Inhospitable Tax Stance 

By Jeffrey Friedman and Todd Betor (April 30, 2019, 12:18 PM EDT) 

On April 17, 2019, the comptroller of Maryland issued Tax Alert 04-19, “Maryland 
guidance on the reporting and taxation of IRC Section 951A global intangible low 
taxed income,” further cementing the state’s tax climate as one that is bad for 
business.[1] 
 
Alert 04-19 embodies the comptroller’s treatment of global intangible low-taxed 
income, or GILTI. 
 
GILTI is a new category of income for U.S. shareholders of foreign corporations 
under Internal Revenue Code Section 951A, created by H.R. 1, the Tax Cuts and 
Jobs Act.[2] The guidance details the inclusion of GILTI as income in Maryland, the 
ineligibility of GILTI for Maryland’s dividend subtraction and unique apportionment 
factor representation. 
 
GILTI Under Federal Tax Law 
 
In short, GILTI is an approximation of a U.S. shareholder’s allocable share of 
amounts earned by controlled foreign corporations, or CFCs, outside the U.S. in 
excess of a 10% return on the U.S. shareholder’s aggregate share of the CFCs’ 
depreciable tangible property. GILTI is included in federal taxable income in a 
manner similar to Subpart F income. 
 
GILTI is subject to tax at regular U.S. tax rates, but a federal tax deduction is allowed for up to 50% of the 
amount of GILTI included in a U.S. shareholder’s federal gross income under Section 250(a)(1)(B). 
Foreign tax credits are available to offset the federal income tax imposed on GILTI, limited to 80% of the 
amount of foreign taxes paid. 
 
Alert 04-19 states that “[t]he lower tax rate (the ‘LT’ in GILTI) is achieved, at the federal level, through a 
deduction, as well as a credit.” Contrary to the comptroller’s understanding, the “LT” in GILTI is not 
referring to “[t]he lower tax rate” achieved through the deduction in Section 250(a)(1)(B). Nor is the 
lower federal tax rate on GILTI achieved through the application of foreign tax credits. Instead, the “LT” 
in GILTI refers to income deemed to be taxed at a “low” foreign tax rate — less than 13.125%. 
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Maryland Treatment of GILTI 
 
Income Inclusion 
 
The comptroller concludes that “GILTI and the corresponding [IRC Section] 250 deduction are included 
in Maryland taxable income for corporations.” The comptroller advises that the Section 250 deduction, 
an amount reported as a special deduction on line 29b of a taxpayer’s federal Form 1120, is permitted 
for Maryland corporate tax purposes — “subtracted from federal taxable income on line 1c of Maryland 
Form 500.” 
 
Although not addressed in the tax alert, the deduction for foreign derived intangible income, or FDII, 
which is contained in Section 250(a)(1)(A), presumably is deducted on line 1c of the Maryland return. 
 
FDII is an amount calculated similar to GILTI (i.e., a proxy for intangible income based on an assumed 
10% return on tangible depreciable asset basis) and multiplies that amount by the fraction of the 
income earned in the U.S. that is attributable to property sold or licensed to a non-U.S. person for 
foreign use or to services provided outside the U.S. Under Section 250(a)(1)(A), taxpayers are generally 
permitted a deduction from income equal to 37.5% of FDII, resulting in an effective tax rate of 13.125%. 
 
The comptroller’s rationale for Maryland’s GILTI inclusion is that “GILTI is not a dividend or deemed 
dividend, so it is not eligible for Maryland’s dividend subtraction.”[3] And, unlike the federal regime, 
Maryland does not provide for the use of foreign tax credits. 
 
The comptroller’s position is an about-face from the comptroller’s prior tax alert issued on Oct. 5, 2018, 
“Maryland guidance on the reporting and taxation of IRC [Section] 965 repatriation income for tax year 
2017,” which provides that a certain amount of Section 965 income included in a taxpayer’s gross 
income “as Subpart F income” will be excluded from Maryland adjusted gross income under Section 10-
307(d) of Maryland code[4] — “the Maryland subtraction modification for foreign dividends.” 
 
Section 965 income is included in gross income as Subpart F income under Section 951(a). Whereas 
GILTI is included in income in a manner similar to Subpart F income. Both Sections 951A and 951(a) are 
contained within Subpart F of the Internal Revenue Code. The comptroller does not provide a reason for 
his inconsistent treatment.[5] 
 
Factor Representation 
 
Perhaps the most controversial component of Tax Alert 04-19 is Maryland’s inclusion in its 
apportionment factor to reflect GILTI. The alert advises that taxpayers may include the “total amount of 
GILTI” in the sales factor denominator of the taxpayer’s apportionment formula. Alert 04-19 asserts that 
“GILTI is income attributable to intangibles,” and thus corporate taxpayers are required to apply 
Maryland’s unusual apportionment rule applicable to income from intangibles. 
 
Specifically, this rule requires inclusion in the sales factor denominator and a portion of the income in 
the “numerator based on the average of the [taxpayer’s] property and payroll factors.”[6] The factor 
relief guidance is caveated with a reminder of the comptroller’s alternative apportionment authority 
foreshadowing potential challenges by the comptroller even in those instances when taxpayers are 
following Tax Alert 04-19.[7] 
 
Maryland generally requires a corporate taxpayer carrying on a trade or business both within and 



 

 

without the state to apportion its income using a statutory three-factor apportionment formula 
consisting of a taxpayer’s payroll, property and sales factors.[8] The weight of the sales factor steadily 
increases from 2017 to 2021 as part of Maryland’s phase-in of a single-sales factor apportionment 
formula. 
 
Manufacturing corporations — required to use a single-sales factor apportionment formula — are 
advised by Tax Alert 04-19 that they are not permitted to include GILTI in their apportionment formula. 
This treatment follows Maryland’s independent apportionment rules for manufacturing corporations, 
which requires manufacturing corporations to exclude income from intangibles from the 
numerator and denominator.[9] 
 
The inclusion of GILTI in a Maryland taxpayer’s numerator based on the average of the taxpayer’s 
property and payroll factors will act as a penalty to multinational corporations with significant 
operations in Maryland. Taxpayers with significant non-U.S. operations should consider Maryland’s GILTI 
treatment prior to expanding Maryland operations. 
 
The comptroller’s position on the factor representation of GILTI is premised on GILTI being “income 
attributable to intangibles.” This characterization relies on the federal income tax treatment that GILTI is 
representative of the intangible income that should be included in a U.S. shareholder’s gross income. 
But GILTI is merely a proxy for income derived from intangible property. 
 
The GILTI calculation could thus yield a result that is not reflective of actual income from intangibles. 
Taxpayers should consider this possibility when applying Maryland’s special apportionment rule for 
income from intangibles as GILTI may not, in fact, represent intangible income. However, if GILTI does 
not reflect a taxpayer’s intangible income, a question remains — what is it? 
 

 

 
Jeffrey Friedman is a partner and Todd Betor is counsel at Eversheds Sutherland LLP.  
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
 
[1] Tax Alert 04-19 provides GILTI guidance related to C corporations, S corporations, partnerships, 
limited liability companies, business trusts, individual shareholders and fiduciaries. 
 
[2] Pub. L. 115-97, 131 Stat. 2054 (Dec. 22, 2017). 
 
[3] It appears that Maryland may have gotten this idea from its neighbor to the north. See N.J. Div. 
Taxation Technical Bulletin TB-85 (Dec. 21, 2018) (“GILTI [is not] treated as dividends or deemed 
dividends for federal purposes”). 
 
[4] Md. Code Ann., Tax-Gen. § 10-307(d). 
 
[5] New Jersey beat Maryland to this dichotomy. Compare N.J. Div. Taxation, Notice: New Jersey's 
Treatment of Deemed Repatriation Dividends Reported Pursuant to Internal Revenue Code (IRC) Section 
965 (March 16, 2018), with N.J. Div. Taxation Technical Bulletin TB-85. 
 



 

 

[6] See COMAR 03.04.03.08C(3)(d) (“Gross income from intangible items such as dividends, interest, 
royalties, and capital gains from the sale of intangible property shall be included in the numerator based 
upon the average of the property and payroll factors.”). 
 
[7] For more information on this point, see Jeffrey A. Friedman, Todd G. Betor & Peter H. Hull, A Pinch of 
SALT: Pinched in Maryland: Alternative Apportionment and Crab Cakes, State Tax Notes at 971 (Mar. 18, 
2019). 
 
[8] Md. Code Ann., Tax-Gen. § 10-402(d)(2). 
 
[9] See COMAR 03.04.03.10D(3)(d) (for manufacturing corporations, “Gross receipts from intangible 
items such as interest, royalties, capital gains, including capital gains from sales of tangible personal 
property, and ordinary gains and losses shall be excluded from the numerator and denominator.”) 

 


