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On June 5, the U.S. Securities and Exchange Commission approved its 

highly anticipated package of rulemakings and interpretive guidance 

relating to the standards of care applicable to financial professionals when 

making recommendations and providing investment advice to retail 

investors. 

 

Included in this package was the SEC’s new Regulation Best Interest, or 

Reg BI,[1] which will likely require transformative changes for much of the 

retail brokerage industry. 

 

The Reg BI compliance implementation to-do list for the typical broker-

dealer is wide and varied, as the new regulation will have impacts on 

many aspects of the typical retail broker-dealer’s business, including areas 

such as systems, customer onboarding processes, disclosures, policies 

and procedures, surveillance and supervision, product platforms, revenue 

streams and training. 

 

With a quickly approaching compliance effective date of June 30, 2020, 

time is now of the essence for broker-dealers to start putting their 

implementation strategies into motion. In this article, we provide a brief 

overview of Reg BI, and then discuss five concrete steps that broker-

dealers can consider as they work toward compliance by the deadline. 

 

Overview of Reg BI 

 

Reg BI, codified as Rule 15l-1 under the Securities Exchange Act of 1934, 

imposes a new best interest standard of conduct on broker-dealers 

making recommendations to retail customers. The structure of Reg BI 

consists of three parts: (1) one part setting out the general best interest 

obligation for investment, investment strategy and account 

recommendations to retail customers, (2) another describing the four 

components that must be satisfied to meet the general best interest 

obligation, and (3) and a third part that includes definitions. 

 

Given Reg BI’s structure, implementation programs need to address compliance and 

operational changes needed to satisfy four component obligations: 

• Disclosure: Provide certain prescribed disclosure, before or at the time of the 

recommendation, about the recommendation and the relationship between the retail 

customer and the broker-dealer; 

• Care: Exercise reasonable diligence, care and skill in making the recommendation; 

• Conflict of interest: Establish, maintain and enforce policies and procedures 

reasonably designed to address conflicts of interest associated with 

recommendations, including disclosing, mitigating and eliminating them as required 

or appropriate; and 
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• Compliance: Establish, maintain and enforce policies and procedures reasonably 

designed to achieve compliance with Reg BI. 

 

Five Concrete Steps for Broker-Dealers to Consider 

 

1. Get the lay of the land and determine where enhancements are necessary. 

 

For many firms, conducting a thorough and holistic scoping and gap analysis will be a 

critical first step toward achieving compliance with Reg BI. Among others, questions that 

firms will want to consider include: 

• Have we identified our firm- and representative-level conflicts of interest? Do we 

have a reliable process for identifying them as they arise in the future? Have we 

determined whether we will be disclosing, mitigating or eliminating them, as 

appropriate and required by Reg BI? 

• Do our existing conflicts governance and product-review processes need to be 

strengthened or expanded in light of new requirements imposed by Reg BI? 

• Have we already developed some of the disclosures we need to comply with the 

Reg BI disclosure obligation? What disclosures are we missing? 

• What changes or additions do we need to make to our policies and procedures 

comply with new requirements imposed by Reg BI? 

• Do we have any sales contests that will be prohibited by the Reg BI conflict of 

interest obligation? What is our plan for eliminating them? 

 

A careful and deliberate approach to working through these questions — and any others 

relevant to a firm’s particular business — may serve to better structure and focus an overall 

Reg BI implementation strategy from the outset so that broker-dealers can have a better 

chance of meeting Reg BI’s aggressive compliance effective date. 

 

2. Figure out how to address your firm’s representative-level conflicts of interest. 

 

After a firm has completed the process of identifying its representative-level conflicts, it 

must mitigate them in order to satisfy the requirements of Reg BI’s conflict of interest 

obligation. In the SEC’s view, representative-level conflicts could include commissions or 

sales charges, compensation from product issuers and other third parties, compensation 

that differs or varies depending on the investment or investment strategy recommended, or 

incentives tied to asset accumulation.[2]  

 

In the Reg BI adopting release, the SEC suggests a number of practices firms can use as 

methods to mitigate representative-level conflicts, ranging from enhanced supervision or 

surveillance practices to making structural modifications to compensation and incentive 

arrangements.[3] 

 

The level of mitigation measures a firm should take with respect to representative-level 

conflicts will depend on things such as the nature and significance of incentives provided to 

representatives. These measures will also depend on a variety of factors related to the 



firm’s business model, such as the sophistication of the firm’s customer base and ability to 

understand conflict disclosures; nontransparent compensation streams, such as third-party 

compensation arrangements; and whether the conflicts arise in the context of complex 

product and investment strategy recommendations.[4] 

 

3. Adopt new policies and procedures to cover account-type and IRA-rollover 

recommendations. 

 

A significant enhancement Reg BI makes to the broker-dealer standard of care is extending 

its applicability to account-type recommendations (e.g., brokerage vs. advisory, direct-held 

vs. brokerage account-held, etc.) and individual retirement account rollover 

recommendations. Firms that do not already have policies and procedures covering these 

types of recommendations, or that have policies and procedures that require some changes 

to reflect Reg BI requirements, might consider adopting new or revised policies and 

procedures. 

 

Furthermore, the SEC provides guidance in the Reg BI adopting release regarding the 

specific factors and considerations that should be included in policies and procedures 

covering account-type and IRA-rollover recommendations. Thus, as firms develop or modify 

their policies and procedures in this regard, they might consider reflecting this SEC 

guidance. 

 

4. Consider whether SEC guidance in the Reg BI adopting release necessitates 

changes or additions to your policies, procedures and practices. 

 

Although the SEC states in the Reg BI adopting release that the compliance obligation does 

not enumerate specific requirements broker-dealers must include in their policies and 

procedures,[5] the SEC provides guidance throughout the Reg BI adopting release regarding 

policies and procedures and practices that broker-dealers should adopt in order to meet the 

requirements of certain component obligations. For example: 

• In connection with the disclosure obligation, the SEC states that broker-dealers 

should develop policies and procedures requiring representatives to disclose the 

basis for rollover recommendations to retail customers.[6] 

• In connection with the care obligation, and specifically with respect to account-type 

recommendations, the SEC states that broker-dealers generally should 

consider several factors in determining whether a particular account is in a particular 

retail customer’s best interest.[7] 

• Also in connection with the care obligation, and specifically with respect to rollover 

recommendations, the SEC states that before making such a recommendation, a 

broker-dealer should generally consider “fees and expenses; level of service 

available; available investment options; ability to take penalty-free withdrawals; 

application of required minimum distributions; protection from creditors and legal 

judgments; holdings of employer stock; and any special features of the existing 

account.”[8] Furthermore, with respect to available investment options, the SEC 

cautions broker-dealers not to rely on, for example, an IRA having more investment 

options as the basis for recommending a rollover.[9] 

• In connection with the conflict of interest obligation, the SEC states what reasonably 

designed policies and procedures should generally do to identify conflicts of 

interest.[10] 



5. Consider what changes or enhancements need to be made to your compliance-

related technology systems. 

 

Reg BI may require firms to make changes or enhancements to their existing compliance-

related technology systems in order to facilitate compliance with the new requirements. For 

example, at the most fundamental level, firms will want to consider whether their existing 

systems already have the ability to identify retail customers for purposes of implementing 

new or enhanced procedures under Reg BI. 

 

From there, firms will want to consider whether their existing systems already have the 

functionality to record delivery of required disclosures to retail customers, apply any 

enhanced surveillance or other supervisory tools to accounts for retail customers, and 

collect any additional retail customer investment profile factors that may be required by Reg 

BI. 

 

Given the long lead time that broker-dealers’ information technology and software 

development teams need to develop and deploy new or modified systems to capture 

required information, firms will want to get a handle on and communicate any necessary 

changes or enhancements as soon as possible. 

 

Conclusion 

 

For many broker-dealers, the Reg BI compliance to-do list will be wide and varied, and the 

June 30, 2020, compliance effective date will arrive soon. The time is now to start diligently 

working toward compliance by the deadline. 
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