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On March 19, the Maryland Legislature passed H.B. 732, which proposes a first-of-
its-kind digital advertising gross revenues tax. The bill is now with Gov. Larry Hogan 
for signature or veto. If the governor vetoes H.B. 732, as expected, it will return to 
the General Assembly for the Legislature to attempt to override the veto. 
 
This article provides an overview of the proposed digital advertising tax, including 
the numerous legal questions surrounding its validity and some of the key 
considerations for taxpayers interested in challenging this tax. 
 
What are the primary elements of Maryland’s digital advertising tax bill? 
 
H.B. 732 proposes a new tax on the annual gross revenues a business derives from 
digital advertising services in Maryland.[1] The tax rate varies from 2.5% to 10% 
depending on the taxpayer’s global annual gross revenues from all sources (not 
just advertising). 
 
To be required to pay the tax, a taxpayer must have at least $100 million of global 
annual gross revenues and at least $1 million of annual gross revenues derived 
from digital advertising services in Maryland. Determining whether digital 
advertising services are “in Maryland” is problematic because the final version of 
the bill fails to specify how to make that determination.[2] Instead, the legislation 
directs the comptroller to adopt regulations that will determine how to source 
digital advertising service revenues to the state. 
 
What are the legal problems with H.B. 732? 
 
Maryland’s proposed digital advertising tax is unique due to its breadth and the 
numerous ways in which it appears to violate federal and constitutional law. If the 
bill is enacted, legal challenges will certainly follow. 
 
Legal infirmities with H.B. 732 include: 
 
PITFA Violations 
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The tax violates the Permanent Internet Tax Freedom Act — a federal law that bans discriminatory taxes 
on electronic commerce. The digital advertising tax may violate this federal law because Maryland does 
not impose the tax on traditional nonelectronic advertising, such as billboards or classified ads.[3] 
 
Discriminatory Rate Structure 
 
The tax’s graduated rate structure is based on global annual revenues from all sources (not just 
advertising receipts), which seems be an attempt to target, at the highest rates, companies 
headquartered outside of the state.[4] 
 
This rate structure violates the nondiscrimination prong of the U.S. Constitution by discriminating 
against interstate commerce.[5] And, the rate structure may violate the fair apportionment prong of the 
U.S. Constitution’s dormant commerce clause for several reasons, including the fact the tax rate 
increases are based in part on nonadvertising activities that may have no connection with Maryland and 
the apportionment results are dependent upon an undefined test that may produce other arbitrary 
results.[6] 
 
Vague Definitions 
 
H.B. 732’s vague and overbroad definitions may be unenforceable and unconstitutional in violation of 
the due process clause of the U.S. Constitution and Article 24 of the Declaration of Rights of the 
Maryland Constitution.[7] 
 
Targeted Speech 
 
Persons subject to the digital advertising tax also may have a colorable argument that the proposed law 
violates the First Amendment because it targets a specific platform of expression.[8] 
 
Can Maryland’s digital advertising tax be challenged in federal court? 
 
If enacted, taxpayers will immediately seek to challenge H.B. 732. Taxpayers typically prefer to bring 
such cases in federal, rather than state, court for a variety of reasons, including an expectation that 
federal courts decide cases quickly and more frequently consider federal law issues. However, there are 
significant barriers to bringing a federal court challenge, namely the Tax Injunction Act, or TIA, and the 
common law doctrine of comity.  
 
The TIA — a federal statute — provides that federal district courts shall not enjoin, suspend or restrain 
the assessment, levy or collection of any tax under state law where a plain, speedy and efficient remedy 
may be had in the courts of such state.[9] The TIA thus creates a jurisdictional bar from federal court for 
most state taxes. 
 
A plaintiff challenging H.B. 732 may avoid the bar if it could show that the digital advertising tax is 
properly characterized as a fee, rather than a tax, but such a showing is unlikely and would be 
counterproductive in any event because PITFA — which provides a significant basis for invalidating the 
tax — applies to taxes, not fees.[10] 
 
Even if a challenge to the digital advertising tax were to survive TIA-based objections, it would face 
another hurdle — comity.[11] Comity is a judicially-created principle rooted in federalism that is often 



 

 

cited to by federal courts as a reason to abstain from hearing state tax cases.[12] Comity generally 
applies in cases that would interfere with states’ fiscal operations when a plain and adequate remedy 
exists in state court.[13]  
 
One thing is for sure, attempted litigation in federal court will lead to litigation regarding whether the 
case can be heard there, which could last years. That protracted litigation is heard prior to the litigation 
on the merits. For example, TIA issues were litigated for approximately two years in recent Maryland 
cases such as Clear Channel Outdoor Inc. v. Mayor and City Council of Baltimore and Gwozdz v. 
HealthPort Technologies.[14] 
 
Can a legal challenge to H.B. 732 be filed in state court without a tax assessment or refund claim? 
 
Assuming an action is filed in state court, rather than federal court, the next logical questions concern 
when and where such a lawsuit could be commenced — specifically whether a case could be filed 
immediately upon enactment before the tax is actually assessed or paid by taxpayers and whether such 
a case could be commenced directly in a Maryland circuit court, rather than proceeding through 
Maryland Tax Court.  
 
In this instance, a taxpayer likely could bring a declaratory judgment action challenging the digital 
advertising tax in a Maryland circuit court — not Maryland’s tax court — prior to assessment. Bringing a 
case directly in circuit court avoids the extensive cost and time of protesting the tax with Maryland’s 
comptroller and then the tax court — referred to as exhaustion of administrative remedies. Doing so 
requires navigation of several procedural hurdles.[15]  
 
There are exceptions to exhaustion requirements that are applicable to challenging the digital 
advertising tax.[16] In particular, Maryland courts have recognized that a taxpayer can pursue relief 
directly in circuit court and essentially skip the administrative process, including the tax court, when, 
among other things, a taxpayer attacks a statutory scheme as facially unconstitutional.[17] 
 
As noted above, the digital advertising tax suffers from several constitutional infirmities and would be 
void to the extent it violates the federal PITFA or the dormant commerce clause. In other states, PITFA-
based challenges have been allowed to proceed without the requirement to exhaust administrative 
remedies.[18]  
 
To bring a direct action in Maryland circuit court, a taxpayer also would have to plead its claim in 
compliance with Maryland’s Tax Anti-Injunction Act. That statute generally requires exhaustion but 
provides an exception if a taxpayer limits its relief to a declaration that the digital advertising tax is 
facially unconstitutional.[19] Consequently, a taxpayer may be able to file a declaratory judgment action 
at the circuit court before either being assessed by the comptroller or paying the digital advertising tax 
and requesting a refund. 
 
How early can taxpayers bring an H.B. 732 lawsuit? 
 
It is well established that the existence of a justiciable controversy — meaning an actual dispute 
between parties — is an absolute prerequisite to the maintenance of a declaratory judgment action.[20] 
Maryland courts describe justiciability as a concept involving numerous hurdles, including that of 
ripeness.[21] Therefore, it is important for taxpayers to avoid bringing premature, or unripe, challenges 
to H.B. 732. 
 



 

 

An action for declaratory relief is not ripe if it involves a request that the court “declare the rights of 
parties upon a state of facts which has not yet arisen, or upon a matter which is future, contingent and 
uncertain.”[22] Accordingly, challenges to H.B. 732 are premature before the final date for the 
governor’s veto or the date of the Legislature’s veto override.[23] 
 
If H.B. 732 is enacted, then declaratory judgment challenges could be considered ripe as early as the 
date of either Hogan's failing to veto the bill or the General Assembly overcoming his veto, instead of 
either the bill’s July 1 effective date or the beginning of the tax imposition on Jan. 1, 2021.[24] 
 
Can business associations challenge H.B. 732 on behalf of their members? 
 
Due to the outsized impact that Maryland’s digital advertising tax could have on specific industries, a 
trade association — rather than individual taxpayers — may desire to challenge H.B. 732 on behalf of its 
members.  
 
Unlike many jurisdictions, Maryland does not recognize association standing on behalf of members that 
individually have standing.[25] Instead, to bring a judicial action in a Maryland court, the organization 
“must ordinarily have a property interest of its own — separate and distinct from that of its individual 
members — and ... an organization has no standing in court unless [it] has also suffered some kind of 
special damage from such wrong differing in character and kind from that suffered by the general 
public.”[26]  
 
Therefore, unless an association can meet the digital advertising tax thresholds on its own ($100 million 
of global annual gross revenues and $1 million of Maryland digital advertising service revenues), an 
affected taxpayer must bring this lawsuit in Maryland court.  
 
Conclusion 
 
Many aspects of Maryland’s proposed digital advertising tax remain in flux, including when and if H.B. 
732 will be enacted. What is clear, however, is that if the bill is enacted, it will result in a wave a legal 
challenges under numerous theories that may discourage states from enacting similar taxes in the 
future. 
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[1] Prop. Md. Code Ann., Tax-Gen. Sec. 7.5-101(d) (2020). 
 
[2] The introduced version of the digital advertising tax bill proposed to source (and tax) digital 
advertising services to Maryland based on either: (1) a user’s IP address; or (2) the knowledge or 
reasonable suspicion that a user is using its device (which receives the advertising) in the state. 
However, the final version of the bill struck these provisions. 
 
[3] See 47 U.S.C. Sec. 151 note. 



 

 

 
[4] The proposed rates are based upon global annual gross revenues — ranging from 2.5% for digital 
advertisers with at least $100,000,000 of receipts to 10% for digital advertisers with receipts of more 
than $15 billion. It is notable that these graduated rates depend on worldwide receipts and not 
Maryland receipts.  
 
[5] For a state tax that affects interstate commerce to pass muster under the dormant Commerce 
Clause, it must satisfy the four-prong test set forth by the United States Supreme Court in Complete 
Auto Transit, Inc. v. Brady. The tax must: (1) be applied to an activity with a substantial nexus with the 
taxing state; (2) be fairly apportioned to activities carried on by the taxpayer in the state; (3) not 
discriminate against interstate commerce; and (4) be fairly related to services provided by the state. 430 
U.S. 274, 277-79, 287 (1977). A court may also determine that the digital advertising tax has arbitrary 
and unfair classifications in violation of the Equal Protection Clause of the U.S. Constitution. 
 
[6] For example, a 2.5% rate would apply to a taxpayer with $100 million in Maryland advertising 
receipts and no receipts from other states. However, a taxpayer with $100 million in Maryland 
advertising receipts and $15 billion in California advertising receipts would be subject to the 10% rate, 
despite the additional revenue having no connection with Maryland. This four-fold rate increase for the 
same amount of Maryland sales indicates that the tax is not fairly apportioned to the taxpayer’s 
activities in the state. 
 
[7] Examples include the tax's definition of “digital advertising services,” and the tax imposition on 
“other comparable advertising services,” without further elaboration. These definitions do not provide 
fair notice to taxpayers of the necessary fixed guidelines required to determine a transaction's taxability. 
 
[8] This, however, may not be enough, by itself, to constitute a First Amendment violation as a 
constitutionally suspect burden on speech. The Maryland Court of Special Appeals recently held that 
Baltimore’s tax on billboards did not violate the First Amendment under rational basis scrutiny, 
distinguishing between: (1) an impermissible tax on a protected speaker (the press) or a particular 
message; and (2) a tax on a certain type of business activity. Clear Channel Outdoor, Inc. v. Dir., Dep’t of 
Fin. of Baltimore City, Dkt. 2910 (Md. Ct. Spec. App. Jan. 29, 2020). 
 
[9] 28 U.S.C. § 1341. 
 
[10] See Valero Terrestrial Corp. v. Caffrey, 205 F.3d 130, 134 (4th Cir. 2000) (Holding that all charges fall 
on a spectrum with a “classic tax” on one end and a “classic fee” on the other. A “classic tax” is a charge 
for revenue raising purposes that is imposed by the legislature upon a large segment of society and 
spent to benefit the community at large. Meanwhile a “classic fee” is imposed by an administrative 
agency upon only those persons, or entities, subject to its regulation for regulatory purposes, or to raise 
money placed in a special fund to defray the agency's regulation-related expenses.). See also San Juan 
Cellular Tel. Co. v. Pub. Serv. Comm’n, 967 F.2d 683 (1st Cir. 1992). 
 
[11] See Levin v. Commerce Energy, Inc., 560 U.S. 413 (2010) (Holding that although the TIA did not bar 
a taxpayer’s claim from being litigated in federal court, the principle of comity did). 
 
[12] See Fair Assessment in Real Estate Ass’n., Inc. v. McNary, 454 U.S. 100 (1981) (Holding that comity 
barred a Federal court from hearing taxpayer’s suit alleging damages due to unconstitutional 
administration of a state tax system brought under 42 U.S.C. § 1983). 
 



 

 

[13] Dows v. City of Chicago, 78 U.S. 108, 112 (1870). 
 
[14] Clear Channel Outdoor, Inc. v. Mayor and City Council of Baltimore, 153 F.Supp.3d 865, (2015). 
(Plaintiff filed the case on August 14, 2013, and the TIA issues were not resolved until December 28, 
2015); Gwozdz v. HealthPort Technologies, LLC, 2017 WL 4682970 (Md.Cir.Ct.) (Trial Order) (2017). (Case 
was filed on June 22, 2015, removed to US District court on Nov. 25, 2015, remanded to Maryland 
Circuit Court on TIA grounds on April 10, 2017). See also GenOn Mid-Atlantic, LLC v. Montgomery 
County, Md., 650 F.3d 1021 (4th Cir. Ct. App.) (2011). (Plaintiff filed for an injunction in June 2010, case 
was remanded by the 4th Circuit Court of Appeals in June 2011 after finding TIA did not apply). 
 
[15] State Dep’t of Assessments and Taxation v. Clark, 281 Md. 385, 402 (1977); Soley v. State Comm’n 
on Human Relations, 277 Md. 521, 257 (1976); Md. Code, Tax-Gen. §§ 3-103, 13-514, 13-532. Ordinarily, 
exhaustion of administrative remedies means that a taxpayer must await an assessment, then appeal 
the assessment to the Comptroller and receive a final administrative determination. The Comptroller’s 
final determination is then appealed to the Maryland Tax Court, which, despite its name, is a quasi-
judicial administrative agency within Maryland’s executive branch, not the judicial branch. Md. Code 
Ann., Tax-Gen. §§ 3-103, 13-514. A final order of the Tax Court is appealable to Maryland Circuit Court. 
Md. Code Ann., Tax-Gen. § 13-532. 
 
[16] Abington Ctr. Assocs. Ltd. P’ship v. Baltimore Cnty., 115 Md. App. 580, 592-593 (1997). 
 
[17] McCulloch v. Maryland, 17 U.S. 316, 436, 4 L.Ed. 579 (1819) (states have “no power” to enact laws 
interfering with “the operations of the constitutional laws enacted by Congress”; such a state law “is 
unconstitutional and void”). 
 
[18] See Performance Mktg. Ass’n, Inc. v. Hamer, 2013 IL 114496, 998 N.E.2d 54. See also Labell v. City 
of Chicago, 2019 IL App (1st) 181379 (Customers of streaming service providers challenging the 
constitutionality of Chicago’s amusement tax as applied to streaming services and seeking declaratory 
judgment and permanent injunctive relief). It should be noted, however, that a number of recent 
Maryland cases have emphasized that the “constitutional exception” to exhaustion is “extremely 
narrow.” See, e.g., Prince George's Cnty. v. Ray's Used Cars, 398 Md. 632, 650 (2007). 
 
[19] In Comptroller of the Treasury v. Zorzit, the Maryland Court of Special Appeals indicated that the 
statute would not apply to taxpayers that “did not seek injunctive relief,” but only “a declaration that 
the statute [in question] was unconstitutional.” 221 Md.App. 274, 304 – 305 (2015). In general, 
declaratory relief is available in civil cases at Circuit Court when it will serve to terminate the uncertainty 
or controversy giving rise to the proceeding and if: 1) An actual controversy exists between contending 
parties; 2) Antagonistic claims are present between the parties involved which indicate imminent and 
inevitable litigation; or 3) A party asserts a legal relation, status, right, or privilege and this is challenged 
or denied by an adversary party, who also has or asserts a concrete interest in it. Md. Code Ann., Cts. & 
Jud. Proc. § 3-409(a). These requirements would almost certainly be satisfied in the context of H.B. 732. 
 
[20] Hatt v. Anderson, 297 Md. 42, 45-46 (1983). 
 
[21] Boyds Civic Ass'n v. Montgomery Cnty. Council, 309 Md. 683, 690 (1987). 
 
[22] Id. at 691 (quoting Wahl v. Brewer, 80 Md. 237 (1894)); Reyes v. Prince George’s Cnty., 281 Md. 
279, 288 (1977) (“A controversy is justiciable when there are interested parties asserting adverse claims 
upon a state of facts which must have accrued wherein a legal decision is sought or demanded.”). 



 

 

 
[23] The governor has until approximately mid-May to veto the bill, sign it into law, or allow the bill to 
become law without his signature. Gov. Hogan is expected to veto the legislation. The uncertainty 
regarding how or whether this bill will ultimately pass is a key indicator that any pre-enactment 
challenge would be dismissed for lack of ripeness. 
 
[24] A legislative override of the Governor’s veto is increasingly unlikely this year because the General 
Assembly adjourned sine die on March 18th and no special session has been announced as of the 
writing of this article. 
 
[25] See Voters Organized for the Integrity of City Elections v. Baltimore City Elections Bd., 451 Md. 377, 
396 (2017) (“In any event, this Court has not yet recognized such derivative standing.”).  
 
[26] Evans v. State, 396 Md. 256, 328 (2006). However, an association would be able to bring this action 
in federal court if it could surpass the Tax Injunction Act and comity concerns. Federal courts allow 
associational standing when: “(1) its members would otherwise have standing to sue as individuals; (2) 
the interests at stake are germane to the group's purpose; and (3) neither the claim made nor the relief 
requested requires the participation of individual members in the suit.” Taubman Realty Grp. Ltd. P’ship 
v. Mineta, 320 F.3d 475, 480 (4th Cir. 2003) (internal quotations omitted). 

 


