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1st quarter 2020
Taxpayers got off to a good start 
in the first quarter of 2020, 
prevailing in 40.0% (20 out of 50) 
of the significant cases.* 
Taxpayers won 41.2% (7 out of 17) 
of the significant corporate 
income tax cases and 35.3%  
(6 out of 17) of the significant  
sales and use tax cases. The  
first quarter’s figures are an 
improvement on 2019’s results, in 
which taxpayers won 38.1% of all 
significant tax cases and 36.1% of 
both corporate income tax and 
sales and use tax cases.

* Some cases may have been decided in 
a prior quarter but included in the 
quarter in which we summarized them.

This is the first edition of the Eversheds Sutherland SALT Scoreboard for 2020. Since 2016, we have tallied the results of what we deem to 
be significant taxpayer wins and losses and analyzed those results. This edition of the SALT Scoreboard includes a discussion of the Seventh 
Circuit Court of Appeals’ decision on the Tax Injunction Act, insights regarding alternative apportionment, and a spotlight on Washington 
cases.

Tax Injunction Act
CASE: A.F. Moore & Associates, Inc. v. Pappas, 948 F.3d 889 (7th Cir. 
2020).

SUMMARY: The US Court of Appeals for the Seventh Circuit 
permitted taxpayers to pursue in federal court challenges to Cook 
County property tax assessments, despite the county’s objections 
based on the federal Tax Injunction Act (TIA) and comity. Illinois law 
permits a taxpayer to challenge only the correctness of a property 
tax assessment, without regard to the assessor’s methods or intent. 
The statute also limited who the taxpayers could name as a 
defendant, what evidence they could present and which arguments 
they could raise. The federal court concluded that the statute 
effectively prohibits a taxpayer from raising an Equal Protection 
Clause challenge in state court, a rare example of an exception to 
the TIA, as there was no “plain, speedy, and efficient remedy” in 
state court. View more information.

VoIP
CASE: Ooma, Inc. v. Oregon Department of Revenue, No. TC 5331 
(Or. Tax Ct., Reg. Div. Mar. 2, 2020) (unpublished).

SUMMARY: The Oregon Tax Court rejected Due Process and 
Commerce Clause challenges to the application of the state’s 
E911 tax to a provider of interconnected VoIP services. The E911 
tax is imposed on each person with access to Oregon’s emergency 
communications system, whether through VoIP or through a 
wired or wireless telecommunications service. The court found 
that the E911 tax satisfied the Due Process Clause because the 
telecommunications provider purposefully availed itself of  
Oregon’s market as a seller of ongoing services, the number and 
dollar volume of its Oregon sales and the pattern of its growth. 
Also, the E911 tax was rationally related to values connected with 
Oregon (the state’s emergency communication network). The 
E911 tax also satisfied the Commerce Clause because the provider 
met the Wayfair economic nexus thresholds, and the tax was 
sufficiently related to the services provided by Oregon. View more 
information.

SIGNIFICANT MULTISTATE DEVELOPMENTS
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https://www.stateandlocaltax.com/in-the-news/federal-seventh-circuit-finds-no-plain-speedy-or-efficient-remedy-allows-taxpayers-suit-to-proceed-in-federal-court-over-countys-tia-objections-2/
https://www.stateandlocaltax.com/in-the-news/oregon-tax-court-holds-e911-tax-on-voip-provider-does-not-violate-u-s-constitution/
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Alternative Apportionment
CASE: Vectren Infrastructure Services Corp. v. Department of 
Treasury, No. 345462 (Mich. Ct. App. Mar. 12, 2020).

SUMMARY: The Michigan Court of Appeals held that the state’s 
statutory apportionment formula was unconstitutionally distortive 
as applied to a taxpayer’s Michigan Business Tax liability and 
permitted the taxpayer to use an alternative formula. The taxpayer’s 
predecessor provided HAZMAT response services at a cleanup 
project in Michigan and did not maintain a permanent business 
location or retain permanent employees in the state. During the 
project, the predecessor sold all of its stock to the taxpayer and 
elected to treat the sale as the sale of its assets under IRC § 338(h)
(10). In the predecessor’s short year return, it included gain from the 
sale in its tax base and receipts from the sale in its sales factor 
denominator. On audit, however, Michigan excluded the sales 
proceeds from the denominator, increasing its sales factor from 
15% to almost 70%. The court held that the tax amount was not 
commensurate with the “protection, opportunities and benefits” 
that Michigan conferred on the predecessor, where the majority of 
the activities making up its fair market value at the time of the sale 
occurred outside of Michigan. View more information.

Credits and Incentives
CASE: Employers Resource Management Co. v. Kealey, No. 46742 
(Idaho Mar. 12, 2020).

SUMMARY: The Supreme Court of Idaho held that the Idaho 
Reimbursement Incentive Act does not violate the state 
constitution’s separation of powers provisions and does not 

unconstitutionally limit judicial review. After an out-of-state 
corporation was granted a $6.5 million tax credit under the IRIA, an 
Idaho-based company filed a declaratory relief action, claiming the 
IRIA was providing its competitor with an unfair economic 
advantage. The court rejected the assertion that the IRIA conferred 
“unbridled discretion” to an administrative agency. Rather, the IRIA 
permitted a tax credit only “when all the statutory conditions are 
met.” The court also found that the IRIA does not unconstitutionally 
limit judicial review because the plaintiff was not barred from filing 
a declaratory judgment action. View more information.

Software
CASE: Citrix Systems, Inc. v. Commissioner of Revenue, 139 N.E.3d 
293 (Mass. 2020).

SUMMARY: The Massachusetts Supreme Judicial Court held that 
receipts from subscriptions to remote access software were subject 
to sales tax as taxable transfers of prewritten software rather than a 
non-taxable service. Following a change in the law to tax sales of 
prewritten software regardless of delivery medium, the 
Massachusetts Department of Revenue promulgated a regulation 
stating that taxable sales include “transfers of rights to use software 
installed on a remote server.” The court deferred to the Department’s 
interpretation of law, as reflected in its regulation. The court noted 
that the interpretation is “rational” because of the legislative intent 
to tax prewritten software regardless of the medium of delivery. 
Finally, the court held that the subscriptions to online products 
were not non-taxable services because the object of each 
transaction was to acquire access to the software. View more 
information.

SIGNIFICANT MULTISTATE DEVELOPMENTS CONT’D

Spotlight on Washington cases

CASE: Lowe’s Home Centers, LLC v. Washington Department of 
Revenue, 455 P.3d 659 (Wash. 2020) (en banc).

SUMMARY: The Supreme Court of Washington held that a retailer 
was entitled to take bad debt deductions for sales tax and business 
and occupation tax when its customers defaulted on purchases 
made using private label credit cards offered by third-party banks. 
Following a purchase at one of the retailer’s stores, the bank would 
send the full payment and sales tax to the retailer, which in turn 
would then remit the sales tax to the Department of Revenue. The 
retailer agreed to reimburse the banks for losses sustained on 
defaulting customer accounts, up to a seven percent cap and 
claimed bad debt deductions on its federal income tax returns, 
seeking refunds of sales tax and B&O tax. The court determined 
that the retailer was entitled to take the bad debt deductions on 
defaulted credit card accounts because it: (1) was the retail seller; 
(2) remitted the taxes to the Department, and (3) was the guarantor 
of the unpaid taxes. View more information.

CASE: Gartner, Inc. v. Washington Department of Revenue, 455 
P.3d 1179 (Wash. Ct. App. 2020).

SUMMARY: The Washington Court of Appeals determined that a 
taxpayer’s provision of online access to information in a digital 
research library constituted a digital automated service subject to 
sales tax and the business and occupation tax’s retail classification. 
The court found that although the library’s information constituted 

a digital good, the product was a digital automated service because 
software facilitated the subscriber’s access to or use of the digital 
good. The court rejected the taxpayer’s argument that subjecting 
its products to B&O tax under the retail classification violated the 
Internet Tax Freedom Act. While the reports would be subject to a 
lower B&O tax rate if sent via mail or CD, the court found that 
reports sent via a tangible format were significantly different from 
the taxpayer’s online research portal. View more information.

CASE: ARUP Laboratories, Inc. v. Washington Department of 
Revenue, 457 P.3d 492 (Wash. Ct. App. 2020).

SUMMARY: The Washington Court of Appeals held that a laboratory 
created by an out-of-state public university was not a government 
entity exempt from Washington business and occupation tax. The 
court rejected the laboratory’s arguments that it should be excluded 
from taxation because it is an “arm of the State of Utah.” The court 
held that because the laboratory has non-university employees and 
is responsible for its own liability in legal actions, it was not an arm 
of the state. The laboratory further contended that even if it were 
subject to the tax, its income should not be attributed to Washington. 
The court disagreed, reasoning that the revenue from out-of-state 
testing samples that are sent by Washington customers was 
properly sourced to Washington because the benefit was received 
in Washington, where the medical providers that received the tests’ 
results were located. View more information.

https://www.stateandlocaltax.com/in-the-news/michigan-court-of-appeals-finds-an-almost-five-fold-sales-factor-increase-to-be-unconstitutionally-distortive/
https://www.stateandlocaltax.com/noteworthy-cases/supreme-court-of-idaho-upholds-tax-credit-legislation/
https://www.stateandlocaltax.com/in-the-news/taxable-by-deference-massachusetts-supreme-judicial-court-holds-remote-access-software-is-subject-to-sales-tax/
https://www.stateandlocaltax.com/in-the-news/washington-supreme-court-allows-bad-debt-deductions-for-taxes-paid-on-private-label-credit-card-purchases/
https://www.stateandlocaltax.com/in-the-news/washington-court-of-appeals-rules-online-research-taxable-as-retailing/
https://www.stateandlocaltax.com/in-the-news/failed-test-state-of-washington-holds-university-of-utah-lab-not-exempt-from-taxation/https://www.stateandlocaltax.com/in-the-news/failed-test-state-of-washington-holds-university-of-utah-lab-not-exempt-from-taxation/
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