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On April 22, 2020, the Pennsylvania Supreme Court issued an opinion that could have a material impact 

on the unemployment insurance obligations of businesses that engage independent contractors in the 

state. In A Special Touch v. Pennsylvania Dep't of Labor & Indust.,1 involving a nail salon, the state 

supreme court construed the second prong of Pennsylvania's "employment" definition to require that an 

independent contractor must actually be engaged in a trade, occupation, profession, or business. 

The Special Touch court reversed the lower court and held that a worker's "mere ability to be" involved in 

an "independently established trade, occupation, profession, or business" is not enough to rebut the 

strong presumption that a worker is an "employee" under Pennsylvania's version of the "ABC" test2 that 

determines coverage under the state's Unemployment Compensation Law. Because the state supreme 

court found that the workers were "employees" under the ABC test and not independent contractors (as 

they were originally classified by the business), the business became subject to Pennsylvania 

unemployment compensation tax withholding and contributions on the wages paid to those workers.3 

Importantly, however, the Pennsylvania Supreme Court made clear that its ruling was limited to the facts 

of the case. This article reviews the Special Touch decision and the potential scope of its impact. 

How Pennsylvania defines "customarily engaged" in other business 

Under the Pennsylvania Unemployment Compensation Law, "employment" means "[s]ervices performed 

by an individual for wages shall be deemed to be employment subject to this act, unless and until it is 



 

 

shown to the satisfaction of the department that—(a) such individual has been and will continue to be free 

from control or direction over the performance of such services both under this contract of service and in 

fact; and (b) as to such services such individual is customarily engaged in an independently established 

trade, occupation, profession or business."4  

The Pennsylvania Supreme Court determined that the "customarily engaged" language requires that the 

worker demonstrate that they are "in some way actually involved in an independently established trade or 

business." In its analysis of the terms "customarily" and "engaged" the court concluded that the terms are 

unambiguous "in requiring a putative employer to show that an individual is actually involved in an 

independent trade, occupation, profession, or business in order to establish that the individual is self-

employed" under the statute and that nothing in the Black's Law Dictionary definitions or the statute 

"signal that the phrase requires only that an individual be capable of being involved" in an independent 

business. The court next relied on its previous decision in Viktor, Ltd. V. Dep't of Labor & Indust.,5 stating 

"a worker can be considered an independent contractor only if he or she is in business for himself or 

herself."6  

The court then seems to weaken the hardline requirement that the individual be "actually involved in an 

independently established trade or business" and indicated that "circumstances demonstrating that an 

individual is actively holding himself out to perform services for another, such as through the use of 

business cards or other forms of advertising, even if not actually performing those services during a 

particular time period at issue, are also relevant to the analysis." Although the court acknowledged a 

select number of the factors considered by the Department in the particularly fact intensive analysis that 

is required under the Pennsylvania version of the ABC test, the court did not acknowledge significant 

factors previously considered by the Department in its original assessment of the salon's nail technicians 

and maintenance workers. 

Several factors were considered in the Special Touch case. For instance, the Department considered that 

there were no written contracts between the workers and the salon, the nail technicians operated under 

the salon's business name, their names did not appear on the salon door, and they did not have business 

cards. The Department also considered that the nail technicians were responsible for their professional 

licenses, provided their own supplies and equipment, had their own keys to the salon, created their own 

schedules, communicated with clients through their personal cell phones, and that their clientele 

consisted mostly of prior clients who arranged regular appointments. Lastly, the Department considered 

how client payments were received and divided. The nail technicians were paid under a "lease the space 

out" arrangement where the workers paid 40% of client payments back to the salon as a "lease fee." The 



 

 

client payments were made to the salon and the salon paid the nail technicians on a recurring schedule. 

The maintenance workers were paid an hourly rate. The rate and hours were either set by the worker or 

mutually agreed upon between the salon and the worker. 

The Special Touch court acknowledged the burden this sweeping definition of "employment" puts on 

employers but was persuaded by the Department that any less broad definition would allow employers to 

avoid payment of unemployment compensation taxes. 

How other states classify independent contractors vs. employees 

The Pennsylvania Supreme Court is not alone in its position on the distinction between the classifications 

of independent contractors and employees. There has been recent evidence of other states expanding 

the liability of companies where courts have deemed workers to be improperly classified as "contractor" 

versus "employee." The Special Touch matter is not unlike the Dynamex7 case out of California, later 

codified after the passage of Assembly Bill 5, where a three-prong "ABC" test is applied. The Dynamex 

law requires that a person providing labor or services for remuneration shall be considered an employee 

rather than an independent contractor unless the hiring entity demonstrates that the person is (A) free 

from the control and direction of the hiring entity in connection with the performance of the work; (B) the 

person performs work that is outside the usual course of the hiring entity's business; and (C) the person is 

customarily engaged in an independently established trade, occupation, or business. A.B. 5 generally 

expanded the application of the ABC test described in Dynamex to the Unemployment Insurance Code 

(and Labor Code), subject to numerous exemptions.8  

If California's A.B. 5 is a foreshadowing of the Special Touch decision, the Pennsylvania courts will see 

strong opposition from employers arguing that the new requirements will harm the workers by restricting 

their independence and flexibility, by requiring that they be treated as employees, and increase the 

employers' costs. 

Alternatively, in a taxpayer win at the Indiana Supreme Court,9 a company was held to have properly 

classified a driver as an independent contractor, not an employee, for unemployment insurance tax 

purposes. Applying Indiana's version of the ABC test, the court found the company rebutted the statutory 

presumption that all workers are "employees" because the driver: (1) was free from the direction and 

control of the company, both under contract and in fact; (2) performed a "drive-away" service outside the 

usual course of the company's business; and (3) independently engaged in an established trade or 



 

 

business of the same nature as the drive-away service performed for the company. Notably, under the 

"usual course of business" prong, the court rejected arguments by Indiana's Department of Workforce 

Development that placed undue reliance on the company's advertising or regulatory licensing. Instead, 

the court analyzed the company's actual business activity of "match[ing] drivers with customers who need 

large vehicles driven to them." 

Takeaways 
Although the Pennsylvania Supreme Court made clear that its ruling in Special Touch was limited to the 

facts of the case, the potential scope of the impact of its decision extends much further. Employers should 

be wary of state challenges to independent contractor classifications. As seen through recent court 

decisions in the last year, many states had already begun waging a war on the gig economy. Given the 

current strain put on state unemployment compensation trust funds as a result of COVID-19, we can 

expect that new states will follow suit to create new revenue streams to fund significant unforeseen 

deficits. Taxpayers should take the necessary precautions to ensure their independent contractor 

agreements/policies are up-to-date and enforced. 
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