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AND ANDREA GORDON

U.S. prosecutors routinely seek 
bank records while conducting 
white-collar investigations 

and, historically, have needed to 
overcome significant hurdles to 
obtain records from foreign banks 
with no U.S. branches. The Patriot 
Act gave the U.S. Department 
of Treasury (Treasury) and U.S. 
Department of Justice (DOJ) 
the power to subpoena the U.S. 
correspondent bank of such a foreign 
bank, but only for records related to 
the correspondent account.
Because foreign banks often 
have relationships with U.S. 
correspondent banks located in 
New York, prosecutors in New York 
frequently seek to use this subpoena 
power, notwithstanding its limits, 
while conducting cross-border, 
white-collar investigations.

U.S. prosecutors gained a new 
investigative tool to obtain foreign 
bank records when the Anti-Money 
Laundering Act of 2020 (AML Act) 
became law on Jan. 1, 2021. The 
AML Act greatly expands the U.S. 
government’s authority to subpoena 
records from foreign banks with no 
U.S. branches, and this expansion has 
the potential to dramatically impact 
future white-collar investigations.

This article provides insight into 
how the recent legislation could 
affect cross-border, white-collar 
investigations, how foreign banks 
can (or should) respond if they 
receive these subpoenas, and what 
affirmative measures foreign banks 
can take to prevent coming under 
scrutiny themselves.

 What Expanded Subpoena 
Power Did the AML Act  
Authorize?

Before the AML Act became law, 
the Treasury and the DOJ could 
issue a summons or subpoena to 
a foreign bank that maintained 
a correspondent account in the 

United States and request records 
related to that correspondent 
account under 31 U.S.C. §5318(k). 
If the foreign bank failed to comply 
with the subpoena, the Treasury 
or the DOJ could require the U.S. 
correspondent bank to terminate 
its correspondent relationship with 
the foreign bank. Correspondent 
banks that failed to terminate the 
relationship within ten business 
days of receiving written notice from 
the government faced civil penalties 
of up to $10,000 per day until they 
terminated the relationship.

Section 6308 of the AML Act 
(“Obtaining Foreign Bank Records 
from Banks with United States 
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Correspondent  Accounts”) 
amended and expanded 31 U.S.C. 
§5318(k). As before, the Treasury 
and the DOJ can issue a subpoena 
to any foreign bank that maintains 
a correspondent account in the 
United States. However, the AML 
Act significantly strengthened this 
subpoena power:

• First, the U.S. government is 
no longer limited to seeking 
records related to the foreign 
bank’s correspondent account. 
The Treasury and the DOJ now 
can issue a subpoena to any 
foreign bank that maintains 
a correspondent account in 
the United States, and request 
records relating to any account 
at the foreign bank—including 
records maintained outside of 
the United States.
• Second, the AML Act prohibits 
courts from quashing or 
modifying a subpoena on the 
sole basis that compliance with 
the subpoena would conflict 
with foreign bank secrecy or 
confidentiality laws.
• Third, the AML Act prescribes 
that a foreign bank that does not 
comply with a summons or sub-
poena could face civil penalties 
of up to $50,000 for each day that 
it fails to comply, and potentially 
additional penalties if it fails to 
comply for more than 60 days.
• Fourth, the U.S. government 
now has a statutory mechanism 
to enforce civil penalties against 
a foreign bank that does not 

comply with a summons or 
subpoena—it can seize the 
funds held in the foreign bank’s 
correspondent account.
•  F i n a l l y,  t h e  A M L  A c t 
imposes harsher penalties on 
correspondent banks that do 
not terminate the correspondent 
relationship with a noncompliant 
foreign bank upon receiving 
written notice. Correspondent 
banks that failed to terminate 
their correspondent relationship 
with a foreign bank within 10 
business days of receiving notice 
previously faced civil penalties 
of up to $10,000 per day. The 
AML Act increased that potential 
penalty to up to $25,000 per day.

 How Do These Amendments 
Affect White-Collar 
Investigations?

The amendments provide U.S. 
prosecutors with an easier path 
to access and use foreign bank 
records that previously were 
difficult to obtain. Previously, 
prosecutors often had to expend 
significant time and resources 
seeking bank records from foreign 
banks through the treaty process. 
Under the AML Act, prosecutors 
can simply subpoena any foreign 
bank with a correspondent 
account for records, subject to 
any applicable internal requirement 
to obtain written approval for 
the subpoena. That is true even 
if those records are unrelated to 
the correspondent account and are 
not located in the United States, 

making it exponentially easier for 
prosecutors to build a case.

Moreover, even though §5318(k) 
is part of the Bank Secrecy Act 
(BSA), the Treasury and the DOJ 
can utilize this subpoena power to 
obtain records that are the subject 
of any criminal investigation 
or civil forfeiture action—not 
only investigations pertaining to 
potential BSA or AML violations. 
For example, prosecutors have the 
authority to exercise this subpoena 
power during investigations 
into suspected violations of U.S. 
sanctions or of the Foreign Corrupt 
Practices Act (FCPA).

 How Should Foreign  
Banks Respond to a §5318(k) 
Subpoena?

Foreign banks that must maintain 
a correspondent account in the 
United States to conduct U.S. 
business should consider how 
to prepare for and respond to a 
potential §5318(k) subpoena.

Ignoring the Subpoena. A foreign 
bank that chooses to ignore or 
otherwise fails to comply with 
a §5318(k) subpoena could face 
civil penalties of up to $50,000 for 
each day of noncompliance, and 
potentially additional penalties 
after 60 days of noncompliance. 
The AML Act authorizes the U.S. 
government to seize funds held in 
the foreign bank’s correspondent 
account(s) to satisfy these fines.

In addition to monetary penalties—
and perhaps more importantly—a 
foreign bank that fails to comply 
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with a subpoena risks termination 
of its correspondent relationship, 
which effectively could destroy its 
U.S. business. Correspondent banks 
have an incentive to terminate 
correspondent relationships upon 
notification that the foreign bank 
has not complied with a subpoena, 
as they risk incurring civil penalties 
of up to $25,000 per day. Moreover, 
§5318(k) protects correspondent 
banks from liability if they sever the 
correspondent relationship.

Contesting the Subpoena. A 
foreign bank instinctively may 
want to challenge the validity or 
enforceability of the subpoena 
in court. However, the AML Act 
removed a key basis for refusing 
to comply with these subpoenas—
courts cannot quash or modify a 
subpoena on the sole ground that a 
foreign bank’s compliance with the 
subpoena would conflict with foreign 
secrecy or confidentiality laws. 
Notably, by requiring compliance 
with the subpoena regardless of 
other pertinent foreign secrecy 
or confidentiality laws, the AML 
Act may require a foreign bank to 
choose between complying with U.S. 
law and complying with the laws of 
its home country. If a foreign bank 
finds itself faced with such a choice, 
it may wish to consider challenging 
this portion of the AML Act in a U.S. 
court.

Communicating with the Treasury 
and the DOJ. Should a foreign bank 
comply (or seek to comply) with 
a §5318(k) subpoena, it should 

consider engaging in direct and 
frequent dialogue with prosecutors. 
Doing so may help the foreign bank 
to narrow the subpoena’s scope 
and provide prosecutors with the 
desired information without a fishing 
expedition. Prosecutors also may be 
amenable to suggestions regarding 
the production and transfer of 
records. These conversations 
are imperative because foreign 
banks seeking to comply with a 
§5318(k) subpoena will be seeking 
simultaneously to comply with the 
subpoena and with applicable foreign 
secrecy or confidentiality laws.

 What Steps Can Foreign Banks 
Take Now To Mitigate Risks 
Associated With  
These Subpoenas?

A foreign bank can mitigate risks 
associated with responding to a 
§5318(k) subpoena by implement-
ing an effective compliance program. 
Foreign banks should proactively 
bolster their compliance programs 
now to decrease the chances that 
they will receive such a subpoena, 
and to place themselves in the best 
position to narrow such a subpoena 
in the event that one is received.

When ensuring the adequacy of 
their compliance programs, foreign 
banks should focus on implementing 
and maintaining an effective anti-
money laundering program. As 
part of that effort, foreign banks 
may wish to lower their risk by 
reevaluating their relationships 
with higher-risk customers. Further, 
foreign banks should keep in mind 

that even though §5318(k) is part 
of the BSA, prosecutors also can 
subpoena records related to other 
types of criminal investigations, 
such as investigations into potential 
sanctions and FCPA violations. 
Therefore, foreign banks should 
be cognizant of the criteria that 
the DOJ considers when evaluating 
the effectiveness of corporate 
compliance programs more 
generally. For example, the DOJ 
considers management or high-
level commitment to compliance 
when evaluating a sanctions or FCPA 
compliance program.

* * *

The AML Act has provided U.S. 
prosecutors with a new tool that 
indisputably will be useful for 
conducting cross-border, white-
collar investigations involving 
foreign banks, their intermediaries, 
and their customers. The new tool 
may place foreign banks in a position 
where they are asked to violate 
foreign secrecy or confidentiality 
laws. However, foreign banks 
can take measures now, such as 
affirmatively strengthening their 
compliance programs, to decrease 
the chances of receiving a §5318(k) 
subpoena, and to mitigate the 
consequences in the event that they 
receive one.
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