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How CCO Framework Could Have Altered FINRA Charges 

By Brian Rubin (February 25, 2022, 4:40 PM EST) 

Every year, the Financial Industry Regulatory Authority brings hundreds of cases, 
many alleging that firms have inadequate policies and procedures.[1] 
 
In the overwhelming majority of those cases, the chief compliance officer, who 
FINRA considers to be "a primary advisor to the member on its overall compliance 
scheme and the particularized rules, policies and procedures that the member 
adopts,"[2] is not charged. 
 
With regard to anti-money laundering cases, AML compliance officers are also 
infrequently charged. 
 
For example, since January 2021, FINRA has brought 12 AML cases against firms, but charged only two 
AML compliance officers.[3] 
 
Questions that always follow such cases include: When are violations firm issues, and when should the 
compliance officer get charged? 
 
Despite the relatively small percentage of cases brought against compliance officers, they are 
unsurprisingly concerned about being in the crosshairs of regulators and being subject to personal 
liability.[4] 
 
Compliance officers are usually the firm's central point of communications with regulators, responsible 
for responding to regulatory inquiries, producing documents and answering questions. 
 
In many investigations, they must provide on-the-record testimony, even if the case does not directly 
involve their core functions. 
 
Thus, they find themselves in the middle of investigations, even if their day-to-day responsibilities aren't 
at issue. 
 
Due to these concerns, on Jan. 10, the National Society of Compliance Professionals proposed a 
framework to "provide guidance to regulators, chief compliance officers (CCOs), and firms regarding 
perceived or actual CCO liability."[5] 
 
The NSCP framework developed nine questions regulators can consider to evaluate CCO liability for 
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purported compliance failures. A "yes" answer to the questions should reduce CCO liability. 
 
The questions relate to issues such as whether the CCO had authority to affect the violative conduct, 
whether the firm provided compliance with sufficient support and whether the CCO escalated the issues 
to firm management. 
 
A Case Study 
 
On Feb. 11, FINRA brought a settled enforcement action against Arnold Feist, an AML compliance 
officer, through a letter of acceptance, waiver and consent, or AWC.[6] 
 
FINRA suspended Fiest for two months in a principal capacity, fined him $25,000 and ordered him to 
complete 10 hours of continuing education. 
 
That relatively modest settlement contrasts significantly from the actions taken against his 
firm, Interactive Brokers Group Inc. 
 
In 2020, the firm agreed to pay fines and penalties totaling $38 million to settle actions with regulators, 
paying $15 million to FINRA;[7] $11.5 million to the U.S. Securities and Exchange Commission;[8] and 
$11.5 million plus a disgorgement of $706,214 to the U.S. Commodity Futures Trading Commission.[9] 
 
Given the timing of the AWC, as well as the length of time it takes to negotiate a settlement and to gain 
approval at FINRA, there is no reason to believe that either side considered the NSCP framework. 
 
Thus, this recent compliance officer settlement leads to several questions: What would have happened 
if FINRA had applied the NSCP's framework? Would Feist have been charged at all? Would the sanctions 
have been more severe or less? 
 
The questions about AML compliance officer liability become even more pressing in this case because 
the firm's AML violations were very significant; the firm grew a lot, but its AML compliance resources 
didn't keep up; and the firm ignored red flags. 
 
This article attempts to answer those questions. 
 
As noted, the NSCP framework lists nine questions. Below are four questions and answers relevant to 
this case based on the firm's settlements as well as the Feist's settlement.[10] 
 
Based on the framework, a "yes" answer to the questions mitigates against CCO liability. For this 
enforcement matter, it appears that several of the questions resulted in a "yes" answer, but FINRA 
nonetheless brought an action. 
 
Did the CCO have nominal rather than actual responsibility, ability or authority to affect the violative 
conduct? 
 
On its face, Feist's AWC suggests that the answer is no, meaning that he had actual authority. 
 
According to the AWC, the firm's written supervisory procedures vested him with full responsibility for 
the firm's AML program, including 



 

 

its day-to-day operations, and required him to review one of each of the firm's surveillance reports 
every month to ensure that analysts "handled [them] in accordance with [the firm's] procedures." 

 
However, despite this language from the written procedures, his responsibility and authority may have 
been nominal, rather than actual. 
 
First, it appears that he did not have supervisory responsibility. The AWC states that Feist had "'dotted 
line' supervisory responsibilities" over the firm's AML analysts and their supervisors. 
 
While the AWC does not define "dotted line," that phrase generally means that another direct 
supervisor can hire, fire and affect the conduct of the employees. Thus, Feist may not have been able to 
affect the conduct of those individuals. 
 
Second, it would be surprising if he yielded sufficient power to affect the firm's wholesale failures. 
 
The firm's FINRA settlement states that the AML program "was deficient in many respects," including 
allegations that the firm 

 Neglected to reasonably surveil large wire transfers, transfers to high-risk areas and other 
money movements; 

 Did not create and use reasonably designed surveillance tools for certain money movements 
and securities transactions; 

 Failed to scrutinize potentially suspicious activity; 

 Failed to file suspicious activity reports; and 

 Had inadequate AML testing. 

In addition, as discussed below, the firm did not provide the AML program with adequate resources, and 
the firm did not respond to red flags. 
 
No facts in the AWC indicate that Feist had the ability to affect these issues. 
 
Was there insufficient support from firm leadership to compliance, including, for example, insufficient 
resources, for the CCO to affect the violative conduct? 
 
The answer to this question appears to be yes. The orders against the firm are replete with examples of 
insufficient resources. 
 
For example, FINRA found that the firm: 

 "[F]ailed to add sufficient personnel to review those reports as the Firm's business grew, and the 
Firm also failed to provide analysts with the tools and resources needed to conduct reasonably 
effective reviews"; 

 Took more than 14 months to correct programming errors causing hundreds of accounts to be 
omitted from review; 



 

 

 "[F]ailed to reasonably staff its AML compliance department"; 

 Failed to "implement a reasonable case management system"; and 

 Did not have a "system to track analysts' progress in completing investigations and surveillance 
report reviews," and it took the firm three years to establish a system "after a compliance 
manager requested that the Firm purchase or develop one."  

The SEC found that the firm 

did not have sufficient resources in its compliance function to adequately review and/or address 
the issues identified by its surveillance systems. For example, during the relevant period, a single 
employee was responsible for reviewing all of the hits on the incoming stock transfer report, which 
included over 3,000 incoming transfers of U.S. microcap securities. 

 
The CFTC found that the firm failed to 

commit adequate resources to its AML program during the Relevant Period to ensure that it was 
reasonably equipped to monitor, detect, escalate, and report suspicious activity in practice. 

 
It also found that the firm "failed to employ a sufficient number of compliance analysts to adequately 
review" suspicious activity surveillance reports. 
 
All of these examples show a serious lack of resources dedicated to the AML program. And there is no 
suggestion in any of the settlement documents that Feist had the authority to expend resources to 
address these deficiencies. 
 
Did firm management fail to respond appropriately after becoming aware of the issue, through the 
CCO or otherwise? 
 
The answer to this question appears to be yes. Firm management knew about multiple unaddressed red 
flags. 
 
For example, FINRA highlighted the following escalated issues: 

 A compliance manager informed his supervisor about bugs in their tools and reports. The 
manager suggested assigning programmers, but "noted that 'it seems management has been 
hesitant to do this in the past.'" Instead, the manager suggested that the firm acquire a 
nonproprietary trade surveillance system, but the firm "did not approve that request." 

 A compliance manager requested a case management system, but the firm did not establish one 
for approximately three years. 

Did the CCO reasonably rely on information from others in the firm or firm systems? 
 
While the record is not clear on this issue, Feist may have relied on the firm's internal auditors, who did 
not note any deficiencies about his performance or the AML program. 
 
FINRA cited multiple failures by the internal auditors that may have resulted in the auditors' failure to 



 

 

find deficiencies. 
 
For example, FINRA found that testing failed to assess: 

 "[W]hether the Firm utilized reasonable surveillance reports"; 

 The integrity of the surveillance data; 

 "[W]hether AML analysts reasonably reviewed surveillance reports and properly investigated 
potentially suspicious conduct"; 

 "[W]hether analysts adequately memorialized [their] results"; 

 "[W]hether supervisors reasonably reviewed the analysts' determinations"; 

 Whether suspicious activity report "filing decisions were reasonable and adequately 
documented"; and 

 Whether the firm "dedicated reasonable resources to its AML program." 

According to FINRA, if the firm's internal auditors had conducted reasonable independent testing, "they 
would have learned that the Firm's AML program had deficiencies in all of those respects." 
 
Thus, Feist and the firm appear to have relied on the firm's internal auditors, who did not highlight any 
deficiencies. 
 
Conclusion 
 
If FINRA had applied the NSCP framework, would the AML compliance officer have been sanctioned? 
 
Sadly, we do not know. While the FINRA, SEC and CFTC settlement documents discussed some of the 
factors highlighted in the NSCP framework, they did not analyze all of them, and they did not analyze 
them for the purposes of assessing Feist's conduct. 
 
Based on the AWC, he had failures with respect to his job functions. But that is not the test as to 
whether someone should be sanctioned. 
 
As noted above, regulators frequently charge firms for violations, without naming individuals. 
 
Instead, regulators apply prosecutorial discretion when deciding whether to charge everyone for all 
possible violations. 
 
Here, there is a disconnect between the firm's settlements and the AML compliance officer's settlement. 
 
The firm's AML failures were very significant, as is shown by the multitude of failures, the sanctions 
assessed and the fact that three different regulators brought actions. 
 
In contrast, Feist's sanctions appear to be relatively minimal — although the reality is that he will 
unlikely be able to work again in the securities industry with this mark on his record. 



 

 

 
Thus, it is possible that FINRA reviewed some of the factors in the NSCP framework, even before the 
framework was published, and determined not to bar him. 
 
On the other hand, even if Feist had done his job better, many of the firm's failures still would have 
occurred because he could not have affected all of them. 
 
In the future, it would help regulators and the industry if regulators focused on the NSCP's framework. 
 
Regulators could use the framework to evaluate real-world issues, such as whether the compliance 
officer had actual responsibilities to affect conduct and the resources to do the job. 
 
The industry needs better clarity around what issues regulators view as significant when assessing 
whether to charge individuals and what sanctions should be imposed. 
 
Compliance officers, in particular, need to know that their jobs and their future livelihoods will not be 
jeopardized if a firm commits a violation that the compliance officer had no control over. 
 
Overall, the marketplace, the industry and regulators would benefit if compliance officers ran toward 
problems, rather than away from them because they feared being second-guessed by regulators.[11]   
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