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Legislation 
 

Hearings on Derivatives to Be Held (HF, IA & MF) 
 
5.28.2009 The Senate Agriculture Committee has scheduled a hearing to be held on June 4, 2009, on 
“Regulatory Reform and the Derivatives Markets.”  
 
Click http://agriculture.senate.gov/ for information about the hearing. 
 
Connecticut Hedge Fund Conflicts of Interest Bill Advances (HF & IA) 
 
5.26.2009 The Senate of the State of Connecticut passed a bill called “An Act Concerning Hedge Funds” 
(SB 953) that would require investment advisers to hedge funds located or doing business in that state to 
inform investors about any material conflicts of interest. The law if enacted would apply only to non-SEC 
registered advisers.  
 
Hedge funds regulated under the proposed law would be required to provide enhanced disclosure to 
prospective and current investors, including the following:  
 

• Reporting, no later than 30 days prior to any investment, conflicts of interest that would impair the 
adviser’s ability to carry out its duties and responsibilities to the hedge fund or its investors; 

• Providing written disclosure of any material change in the hedge fund’s investment strategy and 
philosophy; the departure of certain key persons; the existence of any side letters; and major 
litigation or governmental investigation involving the hedge fund; and 

• On an annual basis commencing January 1, 2010, providing written disclosure regarding fees 
paid by the hedge fund (e.g., management, brokerage, and trading fees), and a financial 
statement indicating that the investor’s capital account was audited by an independent auditing 
firm. 
 

In addition, hedge funds regulated under the proposed law would be prohibited from admitting natural 
person investors who, individually or jointly with a spouse, have less than $2.5 million in investments. 
 
The bill has been sent to the state’s House of Representatives for approval. 
 
Click http://www.cga.ct.gov/2009/TOB/s/pdf/2009SB-00953-R00-SB.pdf to access the bill. 
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Hedge Fund Regulation Hearing (HF & IA) 
 
5.7.2009 The House Committee on Financial Services Subcommittee on Capital Markets, Insurance and 
Government Sponsored Enterprises held a hearing on the regulation of hedge funds. The President of the 
Managed Funds Association at the hearing testified that MFA favors hedge fund regulation. 
 
Click http://www.house.gov/apps/list/hearing/financialsvcs_dem/hr05072009.shtml for more information 
about the hearing. 
 
Swaps Bill Proposed (HF, IA & MF) 
 
5.4.2009 Senators Carl Levin and Susan Collins introduced legislation that would allow the SEC, the 
CFTC and the FDIC to regulate swaps agreements.  
 
A swaps is an agreement between two parties placing a bet on future cash flows. Some swaps bet on 
whether a stock price, interest rate, commodity price or currency value will rise or fall; others bet on 
whether a company will default on payment of a bond. Stock price bets are referred to as equity swaps; 
bets on whether companies will pay their debts are referred to as credit default swaps. 
 
According to the latest data compiled by the Bank for International Settlements, as of June 2008, 
worldwide swaps markets included credit default swaps with a total notional value of $57 trillion, 
commodity swaps with a notional value of $13 trillion, equity swaps with a notional value of $10 trillion, 
foreign currency swaps with a notional value of $62 trillion, and interest rate swaps with a notional value 
of $458 trillion. 
 
Click http://levin.senate.gov/newsroom/release.cfm?id=312437 to access a press release about the bill. 

 
Judiciary

 
Supreme Court to Hear PCAOB Case (MF) 
 
5.16.2009 The Supreme Court granted certiorari in the case of Free Enterprise Fund v. PCAOB.  At issue 
is the constitutionality of provisions in the Sarbanes-Oxley Act of 2002 that provide for the appointment of 
the PCAOB by the SEC, and not by the President. The Free Enterprise Fund sued in the D.C. Circuit 
Court of Appeals, lost, and was denied a rehearing en banc.  
 
Click http://origin.www.supremecourtus.gov/qp/08-00861qp.pdf  to access the questions presented by 
FEF’s petition. 

 
Fourth Circuit Adopts Case-by-Case Analysis of Attribution Standard for Fraud-on-the-Market 
Theory (IA & MF) 
 
5.7.2009 In In re Mutual Funds Investment Litigation, No. 07-1607 (4th Cir. May 7, 2009), the Fourth 
Circuit reversed the lower court’s decision and held that Plaintiffs’ § 10(b) primary liability claim and 
Plaintiffs’ § 20(a) control person liability claim were sufficiently pled. The District Court concluded that 
Plaintiffs failed to plead sufficiently certain elements of a § 10(b) securities fraud claim against either 
Defendant, requiring that claim to be dismissed, as well as their derivative claim under § 20(a) for failure 
of their primary claim to survive dismissal. Plaintiffs appealed to the Fourth Circuit, which held that 
Plaintiffs’ case should go forward.  
 

http://www.house.gov/apps/list/hearing/financialsvcs_dem/hr05072009.shtml.for
http://levin.senate.gov/newsroom/release.cfm?id=312437
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Plaintiffs complained that Janus Capital Group Inc. (JCG) and its wholly owned subsidiary Janus Capital 
Management LLC (JCM), the investment adviser to the Janus mutual funds, should be held liable for 
issuing misleading prospectuses that caused long-term shareholders to lose money when Fund 
management did not stop or prevent market timing as represented in the prospectuses. Plaintiffs alleged 
that as a consequence of the misrepresentations, shareholders bought shares at inflated prices and lost 
money when the market timing practices became known to the public. 
 
For the § 10(b) claim, the Fourth Circuit found that Plaintiffs sufficiently alleged that the statements in 
question were made by JCM. Citing the Supreme Court’s decision in Basic Inc. v. Levinson, 
485 U.S. 224, 244-42 (1988), the Court held that it was not required to establish an attribution standard 
for all reliance inquiries because the case was a fraud-on-the-market case. After discussing the various 
attribution standards—the direct attribution standard adopted in the Second Circuit and Eleventh Circuit, 
the substantial participation standard adopted in the Ninth Circuit, and the Tenth Circuit’s “middle ground” 
standard, the Court concluded that it must determine attribution on a case-by-case basis by considering 
whether interested investors would attribute to the Defendants a substantial role in drafting or approving 
the allegedly misleading prospectuses. The Court did not end its analysis there, however. Citing to those 
courts that adopted the direct attribution test, the Court held that it was necessary to analyze the “precise 
relationship between the defendant and the entity or analyst issuing the allegedly misleading statement in 
order to determine whether the statement was attributable to the defendant.”  
 
The Court held that it was publicly known that JCM furnished advice and recommendations concerning 
the Janus funds’ investment decisions and even made net asset value determinations, which in part 
enabled market timing. So, in light of the publicly available material, interested investors would have 
inferred that if JCM had not itself written the policies in the Janus fund prospectuses regarding market 
timing, it must at least have approved these statements. On these allegations, the Court held it sufficient 
to implicate JCM in its role as investment adviser; but, those same allegations were insufficient to reach 
JCG.  
 
The Court held that it is well known that an investment adviser would be intimately involved in the day-to-
day operations of the mutual funds it manages. The Court held, however, that it could not say that it 
would be apparent to the investing public that the investment adviser’s parent company, which sponsors 
a family of funds, participates in the drafting or approving of prospectuses issued by the individual funds. 
The Court further held that even though JCG, like JCM, played a role in the dissemination of the fund 
prospectuses on the Janus website, this fact, taken by itself, was insufficient for the Court to infer that 
interested investors would believe JCG had prepared or approved the Janus fund prospectuses. 
 
The Court also held that Plaintiffs sufficiently pled the elements of loss causation because “‘as long as the 
misrepresentation is one substantial cause of the investment’s decline in value, other contributing forces 
will not bar recovery under the loss causation requirement.’” The Court further stated that, “The facts 
alleged in the complaint . . . need not conclusively show that the securities’ decline in value is attributable 
solely to the alleged fraud rather than to other intervening factors.” On this basis, the Court held that 
Plaintiffs’ complaint adequately alleged that false or misleading statements were a substantial cause of 
the decrease of JCG’s share price when the fraud was publicly revealed.  
 
For the § 20 claim, the Court held that Plaintiffs’ allegations adequately plead control of JCM by JCG. The 
Court stated that, taken together, Plaintiffs’ allegations of complete ownership of JCM by JCG, 
overlapping management between JCG and JCM, control of JCM by JCG executives, and presumptive 
authority by JCG to regulate market timing activity in the Janus funds were sufficient to plead a prima 
facie case of control person liability. 
 
Click http://pacer.ca4.uscourts.gov/opinion.pdf/071607.P.pdf to access the case. 

 

http://pacer.ca4.uscourts.gov/opinion.pdf/071607.P.pdf
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Regulatory 
 
OCIE to Contact Investment Adviser Clients Directly About Custody (IA) 
 
5.25.2009 The SEC’s Office of Compliance Inspections and Examinations (OCIE) will begin sending 
letters directly to clients of SEC-registered investment advisers to verify the existence of their assets held 
in custody by the investment adviser. OCIE has released a copy of the form letter that will be used (SEC 
Form 1662). The letter asks the client to confirm: 

• Account balances; 
• Amounts and dates of deposits; and 
• Amounts and dates of withdrawals. 
 

Clients do not have to reply to the letter. In an attempt to prevent the clients from being alarmed about 
receiving such a letter, OCIE has included the following sentence: 
 

We wish to emphasize that our request that you complete a Routine Account Information 
Confirmation should in no way be construed, in and of itself, as an indication of any 
problem or irregularity by the firm being inspected. 
 

Click http://www.sec.gov/about/offices/ocie/routine_account_information_confirmation.pdf to access the 
letter. 
 
SEC and Department of Labor Will Hold Joint Hearing on Target Date Funds (IA & MF) 
 
5.22.2009 The SEC and the Department of Labor announced that they are accepting requests to 
participate in a joint hearing on June 18, 2009, examining target date funds. Target date funds and other 
similar investment options are investment products that allocate their investments among various asset 
classes and automatically shift that allocation to more conservative investments as a “target” date 
approaches. This shift in asset allocation, often referred to as a fund’s “glide path,” may differ significantly 
among funds with the same target date. 
 
Discussion topics at the joint hearing will include: 
 

• Issues related to how target date fund managers determine asset allocations and changes to 
asset allocations (including glide paths) over the course of a fund’s operation;  

• How they select and monitor underlying investments;  
• How the foregoing and related risks are disclosed to investors; and  
• The approaches or factors for comparing and evaluating target date funds. 
 

Click http://www.sec.gov/news/press/2009/2009-120.htm to access the press release announcing the 
hearing. 
 
SEC Proposes Rule Amendments to Facilitate Rights of Shareholders to Nominate Directors (MF) 
 
5.22.2009 The SEC proposed a comprehensive series of rule amendments to facilitate the rights of 
shareholders to nominate directors on corporate boards. 
 
Public companies across the country hold elections to select members of their boards of directors, which 
oversee the management of the company. In most cases, the existing directors nominate the slate of 
candidates and the company sends information to the shareholders, through so-called proxy materials, so 

http://www.sec.gov/news/press/2009/2009-120.htm
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that those shareholders have information to vote their shares. But, because the shareholders rarely have 
any input into the slate of candidates, they are not always able to vote for the person they believe may be 
best suited to fill the post. 
 
To address this situation, the SEC is proposing rule amendments that would provide shareholders with a 
meaningful ability to exercise their state law rights to nominate the directors of the companies that they 
own. Under the proposal, shareholders who otherwise are provided the opportunity to nominate directors 
at a shareholder meeting would be able to have their nominees included in the company proxy ballot that 
is sent to all voters. Shareholders would also have the ability to use shareholder proposals to modify the 
company’s nomination procedures or disclosure about elections, so long as those proposals do not 
conflict with state law or SEC rules. 
 
Click http://www.sec.gov/news/press/2009/2009-116.htm to access the press release about the rule 
proposal. 
 
SEC Considers Floating NAV for Money Market Mutual Funds (MF) 
 
5.19.2009 Driven by the Treasury Secretary’s directive to “strengthen the money fund industry,” the SEC 
has promised to review the money fund model and is considering a variable or floating net asset value 
(NAV) rather than the current $1 NAV. The SEC wants to prevent a run on the market similar to what 
happened in September 2008, where NAVs fell below $1 and losses in money funds posted at 
$468 billion in a week. The SEC unveiled its proposal at a panel discussion organized by the U.S. 
Chamber of Commerce. The industry was not open to the proposal and opined that a floating NAV could 
be too sensitive to losses and gains, might not prevent a run on the market, and would eliminate money 
market funds as being a cash equivalent, among other problems. 
 
Click http://www.investmentnews.com/apps/pbcs.dll/article?AID=/20090531/REG/305319974 to access a 
recent article regarding the rule proposal. 
 
SEC Proposes “Surprise Exams” and Independent Monitoring for Investment Advisers Who Hold 
Customer Monies (IA) 
 
5.14.2009 The SEC proposed rule amendments to increase protections for investors who entrust money 
to investment advisers. Spurred by recent enforcement actions where firms and principals have been 
charged with misusing clients’ money and covering up their illicit activities by distributing false account 
statements showing non-existent funds, the proposed safeguards promote independent custody and 
enable independent public accountants to act as third-party monitors. Included in the proposed 
amendments are a yearly “surprise exam” performed by an independent public accountant and, when an 
adviser or an affiliate directly holds client assets, a custody control review would have to be conducted by 
a PCAOB-registered and inspected accountant. The proposed measures also include reporting 
requirements. 
 
Click http://www.sec.gov/rules/proposed/2009/ia-2876.pdf to access the proposing release.   
 
Click http://www.sutherland.com/files/News/7f5141fd-fc3f-4e80-8d79-
f27d9773fb7f/Presentation/NewsAttachment/b431e6e5-1a99-4330-bc72-
4b892c223f68/FINSERVAlert5.27.09.pdf to access a Sutherland legal alert about the rule proposal. 
 
At the SEC Open Meeting, SEC Chairman Mary L. Schapiro and Commissioners Kathleen L. Casey and 
Troy A. Paredes remarked on the proposal to amend Rule 206(4)-2—the rule designed to address 
concerns about the custodial practices of advisers and the safety of client assets.  
Chairman Schapiro opened the meeting by sharing that approximately 9,600 SEC-registered investment 
advisers have custody of client assets, in one form or another, which means that they either physically 

http://www.sec.gov/news/press/2009/2009-116.htm
http://www.investmentnews.com/apps/pbcs.dll/article?AID=/20090531/REG/305319974
http://www.sec.gov/rules/proposed/2009/ia-2876.pdf
http://www.sutherland.com/files/News/7f5141fd-fc3f-4e80-8d79-f27d9773fb7f/Presentation/NewsAttachment/b431e6e5-1a99-4330-bc72-4b892c223f68/FINSERVAlert5.27.09.pdf
http://www.sutherland.com/files/News/7f5141fd-fc3f-4e80-8d79-f27d9773fb7f/Presentation/NewsAttachment/b431e6e5-1a99-4330-bc72-4b892c223f68/FINSERVAlert5.27.09.pdf
http://www.sutherland.com/files/News/7f5141fd-fc3f-4e80-8d79-f27d9773fb7f/Presentation/NewsAttachment/b431e6e5-1a99-4330-bc72-4b892c223f68/FINSERVAlert5.27.09.pdf
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control the assets directly or through an affiliate or have the authority to withdraw their clients’ funds. The 
Chairman advocated the proposal as seeking to: (1) protect investors by promoting independent custody; 
(2) enhance reliance on independent public accountants, including those that are PCAOB-registered and 
inspected, as a third-party check on custody controls and client assets; and (3) effectively require that 
client assets be maintained with a qualified custodian that is independent of the adviser and require a 
PCAOB-registered and inspected public accountant to perform an annual custody control examination. 
The Chairman touted the proposal as being aimed to address the “shortfalls of the current custody control 
regulations highlighted by the [Bernard] Madoff case, as well as the series of recent allegations involving 
frauds that relate to Ponzi schemes and misappropriation of client assets” and, at the same time, “to 
decrease the likelihood that an investment adviser could misappropriate client assets and go 
undetected—because an independent public accountant will be looking over their shoulder on at least an 
annual basis.”  
 
Click http://www.sec.gov/news/speech/2009/spch051409mls.htm to access Chairman Schapiro’s full 
remarks. 
 
Commissioner Kathleen L. Casey noted that due to significant declines that have led to the implosion of a 
number of Ponzi schemes and revelations of other kinds of misconduct, a logical area for the SEC to 
focus on is whether the rule is operating effectively or could be strengthened and improved. Because the 
proposal makes certain significant departures from the judgments made in 2003 about the efficacy and 
operation of the custody rule, the Commissioner addressed whether the proposal makes the right 
recommendations to improve custodial practices. The Commissioner stated that she believes the 2003 
rule is a good one for those law-abiding, regulation-observing entities and the SEC should, therefore, 
“improve the rule by way of surgery instead of wholesale reengineering.” The Commissioner next 
addressed the proposed scope of the rule, the cost-benefit analysis that should be done, and the impact 
of the proposed amendments on legitimate small and mid-sized firms.  
 
Click http://www.sec.gov/news/speech/2009/spch051409klc.htm to access Commissioner Casey’s full 
remarks.  
 
Commissioner Troy A. Paredes agreed with Commissioner Casey that safeguarding client assets is a 
critical function of investment advisers and that investors must feel safe knowing that the funds and 
securities they own on paper exist in reality. Commissioner Paredes stated that he supports the proposal 
and it goes to great lengths to ensure that client assets are safeguarded through measures such as 
surprise examinations and internal control reports. Despite the Commissioner’s support, he raised several 
questions about the proposal: “(1) whether the surprise examination requirement should cover investment 
advisers with an independent qualified custodian or be targeted to instances where the investment 
adviser or a related person is the qualified custodian, given that non-affiliated custodians already serve as 
an important safeguard of client assets; (2) whether the rules should cover investment advisers who have 
custody only because they withdraw fees from client accounts; (3) the extent to which the new 
requirements could adversely impact competition if they are disproportionately costly and burdensome for 
smaller entities; and (4) the extent to which the new rules could foster moral hazard by promoting an 
undue sense of security that dissuades investors from doing their own diligence. It is worth considering 
the circumstances under which active investor diligence may do more to deter and detect misconduct 
than certain regulatory demands.”  
 
Click http://www.sec.gov/news/speech/2009/spch051409tap.htm to access Commissioner Paredes’ full 
remarks. 
 
 

http://www.sec.gov/news/speech/2009/spch051409mls.htm
http://www.sec.gov/news/speech/2009/spch051409klc.htm
http://www.sec.gov/news/speech/2009/spch051409tap.htm
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Enforcement 
 

Commission Denies Admittance of Evidence on Appeal and Affirms Sanctions (IA) 
 
5.29.2009 In the Matter of Maria T. Giesige, Admin. Proc. File No. 3-12747, the SEC denied 
Respondent’s appeal based on alleged inability to pay and held that it was in the public interest to bar 
Respondent from association with any broker, dealer or investment adviser, to require the payment of 
disgorgement, and to impose a third-tier civil penalty. Respondent, a former associated person of a 
registered broker-dealer and former investment adviser, allegedly committed fraud in connection with the 
offer and sale of securities, sold unregistered securities where no exemption from registration existed, 
and acted as an unregistered broker-dealer by selling securities outside the scope of her relationship with 
the registered broker-dealer. Among other things, the SEC held that Respondent’s conduct involved 
fraudulent misstatements and omissions, some of which were knowing while others were extremely 
reckless. The Commission held that the egregiousness of Respondent’s conduct outweighs any inability 
she may have to pay the amount. 
 
Click http://www.sec.gov/litigation/opinions/2009/34-60000.pdf to access the SEC’s Opinion and Order.  
 
SEC Brings Action Against Investment Adviser for Misrepresenting His Strategies as Being Low-
Risk (IA) 
 
5.26.2009 The SEC filed suit against Jacques R. Gendreau, a California investment adviser, and his firm, 
Gendreau & Associates, Inc., for allegedly misrepresenting his strategies for clients’ funds as being low-
risk and engaging in high-risk investing that led to heavy losses. The SEC states that Gendreau had 
about $97 million in assets under management and defrauded about 185 clients. The SEC alleges that 
Gendreau engaged in high-risk investing by over-utilizing margin and investing too heavily in the financial 
industry. When Gendreau was unable to meet margin calls, clients were allegedly left on the hook for 
$300,000 in loans for $12 million in losses.  
 
Click http://www.sec.gov/litigation/litreleases/2009/lr21057.htm to access the SEC’s press release.  

 
SEC Obtains Assets Freeze of Wisconsin-Based Investment Adviser Charged in Kickback Scheme 
(IA) 
 
5.21.2009 As part of an ongoing investigation, the SEC obtained an emergency court order to freeze the 
assets of a Wisconsin-based investment adviser—James Putnam, the founder, majority owner and CEO 
of Wealth Management LLC. Putnam is charged with engaging in a kickback scheme and other 
fraudulent conduct involving six unregistered investment pools it managed. The SEC alleges that Putnam 
and the firm’s former President and Chief Investment Officer—Simone Fevola—each accepted 
$1.24 million in undisclosed payments derived from investments made by the unregistered investment 
pools. The SEC also alleges that Wealth Management, Putman and Fevola misrepresented the safety 
and stability of the two largest investment pools and placed clients into these investments even though 
they were inconsistent with some clients’ objectives. 
 
Click http://www.sec.gov/news/press/2009/2009-119.htm to access the SEC’s press release. 
 
SEC and CFTC Bring Complaints Alleging Scheme Using Foreign Currencies (IA) 
 
5.21.2009 In CFTC v. Watson, No. 09-1540 (S.D. Tex. May 21, 2009) and SEC v. Watson, No. 09-1541 
(S.D. Tex. May 21, 2009), federal regulators brought suit against a Texas A&M Finance Professor, an 
attorney in Houston and two firms for allegedly defrauding investors by using forged bank records to raise 

http://www.sec.gov/litigation/opinions/2009/34-60000.pdf
http://www.sec.gov/litigation/litreleases/2009/lr21057.htm
https://webmail.sutherland.com/exchweb/bin/redir.asp?URL=http://www.sec.gov/news/press/2009/2009-119.htm
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more than $19 million from approximately 65 investors by claiming they would invest through “Alpha 
One,” a foreign-currency trading software program purportedly owned by their firm, PrivateFX Global One 
Ltd.  
 
Click http://www.sec.gov/news/press/2009/2009-122.htm to access the SEC’s press release or 
http://www.cftc.gov/newsroom/enforcementpressreleases/2009/pr5661-09.html to access the CFTC’s 
press release.  
 
SEC Charges Los Angeles-Based “Finder” in Kickback Scheme Involving N.Y. Pension Fund (IA) 
 
5.12.2009 The SEC charged Julio Ramirez, Jr., who was formerly affiliated with Los Angeles-based 
broker-dealers DAV/Wetherly Financial L.P. and Park Hill Group LLC, in connection with a multimillion 
dollar kickback scheme involving New York’s largest pension fund. The SEC alleges that Ramirez 
participated in the fraudulent scheme by helping his friend and associate Henry “Hank” Morris extract 
kickback payments from Aldus Equity Partners, an investment management firm that was seeking to win 
investment business from the New York State Common Retirement Fund. The SEC’s amended complaint 
alleges that Ramirez aided and abetted violations of § 10(b) of the Securities Exchange Act of 1934 and 
Rule 10b-5, and §§ 206(1) and 206(2) of the Investment Advisers Act of 1940. The complaint seeks 
permanent injunctions against future violations of the federal securities laws, disgorgement of ill-gotten 
gains with prejudgment interest, and financial penalties. The SEC’s investigation is continuing. In a 
parallel criminal action, the Office of the Attorney General of the State of New York today announced the 
unsealing of criminal charges against Ramirez. 
 
Click http://www.sec.gov/news/press/2009/2009-108.htm to access the SEC’s press release. 

 
Head of Two Connecticut-Based Hedge Fund Advisers to Pay More Than $62 Million in Fraud Case 
(HF) 
 
5.8.2009 U.S. District Judge Kenneth Marra for the Southern District of Florida found that Michael Lauer, 
the head of Lancer Management Group and Lancer Management Group II, two Connecticut-based hedge 
fund advisers, must pay more than $43.6 million and more than $18.9 million in prejudgment interest. 
Lauer allegedly raised more than $1.1 billion from investors over several years by misrepresenting the 
nature of and returns on his investments and caused investors to lose approximately $500 million of that 
amount. 
 
Click http://www.sec.gov/news/press/2009/2009-106.htm to access the SEC’s press release. 
 
SEC Charges Adviser With Investment Advisers Act Proxy Rules Violation (IA) 
 
5.7.2009 The SEC charged INTECH Investment Management LLC, a Florida investment adviser, and its 
former CEO David E. Hurley for violating the SEC’s proxy voting rule for investment advisers. The SEC 
stated that the firm had not sufficiently described its proxy voting policies and procedures to clients and 
had failed to address a material potential conflict of interest. 
 
INTECH managed institutional portfolios for pension plans, foundations, unions (including those referred 
to as “Taft-Hartley” clients), public funds, and public corporations (hereinafter collectively referred to as 
“clients”). Most of the assets invested by the public funds and corporations were related to employee 
pension plans. As part of its investment advisory services, INTECH exercised voting authority with 
respect to many of its clients’ securities. In deciding how to vote client securities, INTECH chose to rely 
upon the recommendations of a third-party proxy voting service called Institutional Shareholder Services 
(ISS), which offered various sets or platforms of recommendations. 
 

http://www.sec.gov/news/press/2009/2009-122.htm
http://www.cftc.gov/newsroom/enforcementpressreleases/2009/pr5661-09.html
https://webmail.sutherland.com/exchweb/bin/redir.asp?URL=http://www.sec.gov/news/press/2009/2009-108.htm
https://webmail.sutherland.com/exchweb/bin/redir.asp?URL=http://www.sec.gov/news/press/2009/2009-106.htm
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The SEC found that INTECH exercised voting authority over client securities without having written 
policies and procedures that were reasonably designed to ensure it voted its clients’ securities in the best 
interests of its clients. It stated that the firm’s policies and procedures did not include how the adviser 
would address material potential conflicts of interests that may arise between its interests and those of its 
clients. According to the SEC, INTECH also did not sufficiently describe its proxy voting policies and 
procedures to clients. In determining how to vote securities (or proxies) for those clients who had 
delegated such voting authority to INTECH, it selected a third-party proxy voting service’s guidelines that 
followed AFL-CIO proxy voting recommendations.

  

 
INTECH used guidelines provided by ISS. INTECH chose to follow ISS Proxy Voter Services (ISS-PVS) 
at a time when it was participating in the annual AFL-CIO Key Votes Survey that ranked investment 
advisers based on their adherence to the AFL-CIO recommendations on certain votes. INTECH believed 
that following the ISS-PVS guidelines would improve its ranking in the AFL-CIO Key Votes Survey and 
that the improved score would likely be helpful in maintaining existing and attracting new union-affiliated 
clients.  
 
Rule 206(4)-6 under the Investment Advisers Act of 1940 governs proxy voting by investment advisers 
and requires advisers to have written proxy voting policies and procedures and provide them to its clients.

 

Contrary to the rule, the SEC found that INTECH’s written policies and procedures did not address 
material potential conflicts that may have arisen between INTECH’s interests and those of its clients who 
were not pro-AFL-CIO. Moreover, INTECH did not sufficiently describe to clients its proxy voting policies 
and procedures. Using ISS-PVS created a material potential conflict of interest for INTECH because 
INTECH chose an AFL-CIO-based voting platform for all clients without addressing and describing its 
potential effect on INTECH’s ability to retain and obtain business from existing and prospective union-
affiliated clients. 
  
The SEC found that INTECH’s final written policies and procedures did not address the potential conflict 
caused by INTECH choosing the ISS-PVS guidelines for all of its clients while having an interest in 
retaining and obtaining union-affiliated clients. Moreover, INTECH told its clients in the cover letter signed 
by Hurley and stated in its proxy voting policy that, because it relied on a third-party proxy voting service, 
it did not “expect[] that any conflicts w[ould] arise in the proxy voting process.”  
 
In addition, INTECH, according to the SEC, did not sufficiently describe its proxy voting policies and 
procedures to its clients. INTECH disclosed that it intended to rely on ISS-PVS to vote clients’ securities. 
INTECH, however, did not disclose that ISS-PVS followed AFL-CIO proxy voting recommendations. In 
fact, INTECH, through Hurley, described its policies and procedures without including references to the 
fact that the ISS-PVS guidelines it had chosen followed AFL-CIO recommendations. Although INTECH 
did not sufficiently describe its proxy voting policies and procedures to its clients, it did, on a quarterly 
basis, send to all of its clients a report showing all proxy votes cast on behalf of clients. The report, 
however, did not reference the guidelines that were followed that resulted in those votes.  
 
INTECH was ordered to pay a civil money penalty in the amount of $300,000. Hurley was ordered to pay 
a civil money penalty in the amount of $50,000. 
 
Click http://www.sec.gov/litigation/admin/2009/ia-2872.pdf to access the administrative action. 
 
SEC Charges Hedge Fund Manager and Bond Salesman in First Insider Trading Case Involving 
Credit Default Swaps (HF) 
 
5.5.2009 In the SEC’s continued trend to bring enforcement actions against hedge funds, the SEC filed its 
first insider trading action involving credit default swaps against two individuals—Jon-Paul Rorech and 
Renato Negrin. The complaint alleges that Rorech learned information from Deutsche Bank investment 

http://www.sec.gov/litigation/admin/2009/ia-2872.pdf
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bankers about a change to a proposed bond offering that was expected to increase the price of the credit 
default swaps (CDS) on those bonds. Deutsche Bank was the lead underwriter for that proposed bond 
offering. According to the SEC’s complaint, Rorech illegally tipped Negrin about the contemplated change 
to the bond structure, and Negrin then purchased CDS for a Millennium hedge fund. When news of the 
restructured bond offering became public in late July 2006, the price of the CDS substantially increased, 
and Negrin closed Millennium’s CDS position at a profit of approximately $1.2 million.  
 
Click http://www.sec.gov/news/press/2009/2009-102.htm to access the SEC’s press release. 
 
SEC Charges Operators of Reserve Primary Fund With Fraud and Seeks Expedited Distribution of 
Fund’s Remaining Assets to Investors (HF) 
 
5.5.2009 The SEC filed fraud charges against several entities and individuals who operate the Reserve 
Primary Fund for failing to provide key material facts to investors and trustees about the fund’s 
vulnerability as Lehman Brothers Holdings, Inc., sought bankruptcy protection. The SEC is asking the 
U.S. District Court for the Southern District of New York to enter an order compelling a pro rata 
distribution of remaining fund assets, which would release a significant amount of money that is currently 
being withheld from investors pending the outcome of numerous lawsuits against the fund, the trustees 
and other officers and directors of the Reserve entities. The fund, which held $785 million in Lehman-
issued securities, became illiquid on September 15 when the fund was unable to meet investor requests 
for redemptions. According to the SEC’s complaint, the defendants misrepresented that Reserve 
Management Company, Inc. (RMCI), would provide the credit support necessary to protect the $1 net 
asset value of the Primary Fund when, in fact, RMCI had no such intention. The SEC alleges that RMCI 
significantly understated the volume of redemption requests received by the fund and failed to provide the 
trustees with accurate information concerning the value of Lehman securities.  
 
Click http://www.sec.gov/news/press/2009/2009-104.htm to access the SEC’s press release. 
 

 
Speeches & Testimony 

 
Chairman Schapiro States in Testimony That SEC Will Re-Examine Rule 12b-1 and Take Up Money 
Market Fund Reform in June (MF) 
 
6.2.2009 SEC Chairman Mary L. Schapiro testified before the Senate Committee on Appropriations 
Subcommittee on Financial Services and General Government that she has asked the staff of the 
Division of Investment Management to prepare a recommendation on Rule 12b-1 under the Investment 
Company Act of 1940. That rule permits mutual funds to use their assets to compensate broker-dealers 
and other intermediaries for distribution and servicing expenses. She testified that investors do not clearly 
understand the rule. She noted that in 2008, 12b-1 fees amounted to more than $13 billion in investors’ 
funds.  
 
Consequently, she stated that the SEC will engage in a comprehensive re-examination of Rule 12b-1 and 
the fees collected pursuant to the rule. She concluded on this subject by saying that “if issues relating to 
these fees undermine investor interests, then we at the SEC have an obligation to step in and adjust our 
regulations.” 
 
She also stated that later in June, the SEC will consider proposals to revise the money market fund 
regulatory regime. The proposals will focus on tightening the credit quality, maturity and liquidity 
standards for money market funds to better protect investors and make money market funds more 
resilient to risks in the short-term securities markets. In addition, the SEC is considering whether more 

https://webmail.sutherland.com/exchweb/bin/redir.asp?URL=http://www.sec.gov/news/press/2009/2009-102.htm
https://webmail.sutherland.com/exchweb/bin/redir.asp?URL=http://www.sec.gov/news/press/2009/2009-104.htm
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fundamental changes are necessary, such as converting money market funds to a floating rate net asset 
value. 
 
Chairman Schapiro testified on a number of other topics as well. 
 
Click http://www.sec.gov/news/testimony/2009/ts060209mls.htm to access Chairman Schapiro’s 
testimony. 
 
SEC Chairman Schapiro Speaks at Investment Company Institute General Membership Meeting 
(IA & MF) 
 
5.8.2009 SEC Chairman Mary L. Schapiro spoke at the Investment Company Institute General 
Membership Meeting in Washington, D.C. She began her speech by stating that the SEC is acting 
aggressively to transform itself into a stronger, better and more agile regulator.  
 
She spoke about expected financial regulatory reform and stated that it should be governed by three 
principles: 
 

• Any system of regulation must take as its touchstone the protection of individual well-being; 
• Any system of regulation should be designed to facilitate fair and efficient financial markets, not to 

supplant them; and 
• Any new regulatory system must promote and preserve public trust in our financial markets.  
 

She next stated that the financial regulatory system should include: 
 

• An entity responsible for the regulation of the markets for investment capital;  
• An entity (or entities) responsible for regulating banking institutions; 
• An entity responsible for monitoring and averting risks to the financial system as a whole; and 
• An entity responsible for resolution of troubled institutions. 

 
Click http://www.sec.gov/news/speech/2009/spch050809mls.htm to access Chairman Schapiro’s full 
remarks. 
 
SEC Chairman Schapiro Speaks at Treasury Department Press Briefing on OTC Derivatives (HF, 
IA & MF)  
 
5.13.2009 SEC Chairman Mary L. Schapiro began her speech by noting that there is widespread 
agreement that OTC derivatives, particularly credit default swaps, may have contributed greatly to the 
“financial mess we’re cleaning up today.” She stated that the lack of clear regulatory authority over this 
vast market has hindered the ability of regulators to fully understand how this market functions or to 
ensure that basic standards of fairness are followed. 
 
She stated that reporting and record-keeping in the OTC derivatives market are key tools that the SEC 
would need to identify suspicious trading patterns or better understand systemic risks. 
 
In addition, she noted that central clearing for credit default swaps and other OTC derivatives would bring 
to this market much-needed transparency. Such transparency will enable regulators to better monitor 
transactions that are effected through the use of a central counterparty. Importantly, central clearing 
would also mitigate the systemic risks created by OTC derivatives. 
 
Finally, Chairman Schapiro stated that mitigating the systemic risks created by OTC derivatives has been 
a central goal of these efforts. The SEC has been very supportive of the efforts to improve the risk 

http://www.sec.gov/news/testimony/2009/ts060209mls.htm
http://www.sec.gov/news/speech/2009/spch050809mls.htm
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management practices of OTC derivatives market participants. It has also supported the efforts to move 
credit default swaps—an important segment of the OTC derivatives market—onto a central clearing 
platform.  
 
Click http://www.sec.gov/news/speech/2009/spch051309mls.htm to access Chairman Schapiro’s full 
remarks. 
 
SEC Commissioner Aguilar Speaks at Investment Advisers Association Annual Conference on 
Protections That Investment Adviser Clients Should Be Offered (IA) 
 
5.7.2009 Commissioner Luis A. Aguilar spoke of the protections that should be offered to clients of 
broker-dealers and investment advisers alike. The Commissioner spoke on four topics: (1) defining the 
scope of the issue; (2) outlining why the fiduciary standard is an important investor protection; 
(3) describing how the SEC can strengthen oversight of the investor adviser industry with dedicated 
resources; and (4) discussing possible investment adviser reforms. 
 
Click http://www.sec.gov/news/speech/2009/spch050709laa.htm to access Commissioner Aguilar’s full 
remarks. 
 
SEC Director of Enforcement Khuzami Testifies Before U.S. Banking, Housing, and Urban Affairs 
Subcommittee on the SEC’s Vital Enforcement Responsibilities (MF, HF & IA) 
 
5.7.2009 SEC Director of Enforcement Robert Khuzami testified before the Subcommittee to provide his 
views on: (1) the extent to which the resource shortages and enforcement policies of the SEC in recent 
years have hampered aggressive enforcement of securities laws; (2) what changes are needed to ensure 
that the SEC does not once again fall behind on its enforcement responsibilities; and (3) what changes 
Congress should consider to ensure adequate resources and authority for the SEC to fulfill its vital 
enforcement role. After giving a brief recap of the Division’s recent successes, the Director discussed the 
Division’s challenges and how to refocus it. The Director requested additional resources to be allocated to 
administrative and paralegal support, information technology support, trial lawyers, and hiring a chief 
operating officer/business manager. The Director discussed ways to broaden or clarify the SEC’s 
authority to better enforce the federal securities laws and protect investors. The Director next discussed 
the GAO’s report with recommendations for actions the SEC can take to enhance its enforcement 
program, and he agreed with those recommendations and discussed implementing them.  
 
Click http://www.sec.gov/news/testimony/2009/ts050709rsk.htm to access Director Khuzami’s testimony. 
 
SEC Chairman Schapiro Gives “Building a Stable and Efficient Financial System” Speech at 
Investment Company Institute General Membership Meeting  
 
5.8.2009 Chairman Mary L. Schapiro spoke at the ICI’s general membership meeting and took the 
opportunity to give a “regulatory update,” including covering what the SEC is doing—acting aggressively, 
revitalizing its enforcement program, and proposing new rules. Chairman Schapiro then provided a list of 
“principles” that should be followed, such as the SEC being for investor protection, the system of 
regulation being to facilitate fair and efficient financial markets, the system promoting and preserving 
public trust in financial markets, and investors being able to trust intermediaries that they are dealing with. 
Chairman Schapiro then proposed a new system of financial regulation to accommodate these principles 
and be responsible for regulating banking institutions, for monitoring and averting risks to the financial 
system as a whole, and for resolution of troubled institutions.  
 
Click http://www.sec.gov/news/speech/2009/spch050809mls.htm to access Chairman Schapiro’s full 
remarks. 
 

http://www.sec.gov/news/speech/2009/spch051309mls.htm
https://webmail.sutherland.com/exchweb/bin/redir.asp?URL=http://www.sec.gov/news/speech/2009/spch050709laa.htm
https://webmail.sutherland.com/exchweb/bin/redir.asp?URL=http://www.sec.gov/news/testimony/2009/ts050709rsk.htm
https://webmail.sutherland.com/exchweb/bin/redir.asp?URL=http://www.sec.gov/news/speech/2009/spch050809mls.htm


 
© 2009 Sutherland.  All Rights Reserved. 
This article is for informational purposes and is not intended to constitute legal advice.                                                                                 13 
 

ATLANTA         AUSTIN         HOUSTON         NEW YORK         WASHINGTON DC     www.sutherland.com 
 

SEC Chairman Schapiro Gives Opening Remarks for Roundtable on Short Selling (MF, HF & IA) 
 
5.5.2009 Chairman Mary L. Schapiro gave opening remarks before roundtable discussions on short sale 
selling and the SEC’s two proposals to short selling restrictions—a permanent, market-wide short sale 
price test and temporary short selling restrictions upon individual securities during periods of severe 
declines in the prices of those securities. That day, the panels were convened to discuss short selling, 
including the necessity and effectiveness of short sale price tests and short sale circuit breakers, the 
Commission’s recent proposed amendments to Regulation SHO, the costs and benefits of the regulatory 
alternatives, and the empirical side of the debate over short sale restrictions.  
 
Click http://www.sec.gov/news/speech/2009/spch050509mls.htm to access Chairman Schapiro’s full 
remarks. 
 
SEC Chairman Schapiro Addresses Mutual Fund Directors Forum Ninth Annual Policy Conference 
(MF) 
 
5.4.2009 In Chairman Mary L. Schapiro’s address to the Mutual Fund Directors Forum, she touched on 
several areas that the SEC would be addressing in the near future: (1) a re-examination of the “uptick 
rule” that came from the Depression era and was eliminated in July 2007, as well as the abusiveness of 
short sale selling activity; (2) access to corporate proxies to ensure that a company’s owners have a 
meaningful opportunity to nominate directors to corporate boards; (3) instilling investor confidence in 
money market funds and the Commission’s forthcoming proposal in June; (4) target date funds and what 
needs to be disclosed regarding their “glide paths” and the assumption underlying those paths; and 
(5) forthcoming Rule 12b-1 reform. 
 
Click http://www.sec.gov/news/speech/2009/spch050409mls.htm to access Chairman Schapiro’s full 
remarks. 
 
SEC Commissioner Paredes Addresses Mutual Fund Directors Forum Ninth Annual Policy 
Conference (MF) 
 
5.4.2009 Commissioner Troy A. Paredes spoke at the Mutual Fund Directors Conference and praised the 
mutual fund industry for the many offerings it provides to investors, which allow for tailored portfolios, the 
chance to earn higher returns, and diversification. The Commissioner stated that the marketplace, not a 
regulator, is the best place to test a new product and that “with adequate disclosure, investors remain 
best-equipped to decide how to allocate their capital.” The Commissioner counseled that lawmakers 
should not overreact to bad marketplace events but should use “balance” in considering enhancements. 
With regard to credit agencies, the Commissioner counseled that “[o]verreliance on ratings is part of the 
problem.” And, “[t]hat a fund can hold a particular asset with an investment grade rating, for example, 
does not mean that the fund should hold the asset as a business matter, particularly if the rating quality is 
in doubt.” The Commissioner then gave three points of advice: “First, adequate market discipline can 
obviate the need for more exacting and burdensome regulation . . . Second, courts are not well-positioned 
to second-guess the business decisions that boards or others in business make in good faith . . . Third, 
although it is possible to adhere too tightly to the status quo, the legitimate interest of predictability should 
receive considerable weight when evaluating the merits of a legal change.” The Commissioner concluded 
by emphasizing that the SEC needs more industry people, rather than lawyers, and that it is making 
strides towards that goal. 
 
Click http://www.sec.gov/news/speech/2009/spch050409tap.htm to access Commissioner Paredes’ full 
remarks. 
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Miscellaneous 
 
Pequot Hedge Funds to Shut Down (HF) 
 
5.28.2009 Pequot Capital Management and its hedge funds announced that the business will be shut 
down. Since 2001, the firm has been the subject of investigations by the SEC and U.S. Attorney’s Office. 
As the investigation reopened late last year, the fallout from the public disclosures were more than the 
firm could overcome and the decision was made to shut the business down. Pequot will spin out its 
Matawin and Special Opportunities funds, while liquidating its core funds. At one point, Pequot had the 
largest hedge fund in the world. 
 
Click http://www.scribd.com/doc/15867284/Pequot-Letter-to-Investors to access Pequot’s Letter to 
Investors. 
 
SEC to Hold XBRL Seminar (MF) 
 
5.23.2009 The SEC will conduct a public seminar on June 10, 2009, to help companies and preparers 
comply with new rules that require financial reports to be filed using interactive data (XBRL).  
 
Click http://www.sec.gov/news/press/2009/2009-114.htm to access the SEC’s press release about the 
seminar. 
 
SEC Imposes Tighter Rules Governing Securities Trades by Its Employees (IA & MF) 
 
5.22.2009 The SEC announced that it has taken steps to strengthen existing rules governing trading of 
securities by its personnel. Current agency rules prohibit, among other things, short selling, carrying 
securities on margin, engaging in options or futures transactions in instruments whose value is derived 
from an underlying security, and holding a security interest in broker-dealers and registered investment 
advisers. The current rules also mandate that employees hold stock they purchase for at least six 
months, to limit speculative activity. Further, SEC employees are required to report all trades within five 
days of receiving confirmations. 
 
In addition to the existing rules, the newly approved rules will: 
 

• Require employees to pre-clear all their securities transactions to ensure, among other things, 
that the company whose stock they are trading is neither being investigated by the SEC nor is 
involved in an IPO. Also, any employee with access to non-public information about a company’s 
registration statement may not trade in that security.  

• Prohibit ownership of securities in publicly traded exchanges and transfer agents, in addition to 
existing prohibitions against owning securities in broker-dealers, registered investment advisers 
and others directly regulated by the Commission.  

• Require that all employees authorize their brokers to provide the agency with duplicate trade 
confirmation statements. Those statements would then be integrated into a new computerized 
system so that employees can more easily comply with reporting obligations and the ethics office 
can more effectively monitor compliance.  

• Require employees to certify before any trade that they do not possess any non-public 
information about the company being traded.  
 

Click http://www.sec.gov/news/press/2009/2009-121.htm to access the SEC’s release announcing the 
proposed rules. 
 

http://www.scribd.com/doc/15867284/Pequot-Letter-to-Investors
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If you have any questions regarding this issue of the IM Regulatory Review or past issues, please feel 
free to contact either of the attorneys listed below or the Sutherland attorney with whom you regularly 
work.  
 
 Bibb L. Strench 202.383.0509 bibb.strench@sutherland.com  
 Myra C. Mormile 404.853.8335 myra.mormile@sutherland.com
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