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Recent Decisions: 
 
 

Superior Court Affirms Diverse Power’s “Grandfather Rights” to Serve 
 Convenience Store; Georgia Court of Appeals Hears Argument 

 
The Fulton County Superior Court upheld a November 4, 2003, opinion by the full Commission holding 
that pursuant to the “grandfather clause” of O.C.G.A. § 46-3-8(b), Diverse Power (formerly Troup 
EMC) has the exclusive right to continue serving a convenience store premises.  Docket No. 13392-U.  
The location previously had been served exclusively by Diverse Power since 1951.  The original 
customer at the premises had been a gas station.  A variety of businesses was subsequently operated on 
the site and served by Diverse Power, including a restaurant and a linen and towel outlet.  In 2000, the 
original building was torn down.  A new gas station and convenience store were built on the site, 
approximately 75 feet from where the old building had been situated.   
 
The owner of the new gas station chose the City of LaGrange to provide electric service to the premises.  
The City of LaGrange maintained that it was free to provide service on the basis of overlapping 
corridors.  Diverse Power filed a petition arguing that it had “grandfather rights” to the premises because 
it was a reconstruction in substantial kind of the premises previously served by it.   
 
The Hearing Officer issued his Initial Decision on February 12, 2003.  The Hearing Officer defined “in 
substantial kind” as meaning “a facility which is largely but not wholly of the same fundamental nature 
or quality as the previous facility.”  He further stated that the City had the burden of proving that the 
facility was a new premises and substantially different in kind from the structure previously located 
there.  The Hearing Officer then held that the new building remained “a single-story, slab-on-grade 
rectangular building used for retail sales to the public.”  He dismissed the City’s argument that only the 
most recent use of the facility, as a restaurant for 16 years, should be considered.  The Hearing Officer 
ultimately held that the new gas station/convenience store was a successor to the service station that 
existed on the premises in the 1950s.   

 
The Hearing Officer further held that the City had proven its corridor rights, but that such rights were 
irrelevant since the City had not proven the facility was a new premises. 
 
The Commission upheld the Initial Decision by the Hearing Officer.  In construing the “grandfather 
clause”, the full Commission stated that “if the building that was razed and reconstructed was ‘in 
substantial kind’ and used for any of the purposes that its predecessor interest was used, it clearly cannot 
be regarded as a new premises under state law.”  Diverse Power Inc., f/k/a Troup EMC v. City of 
LaGrange, Docket No. 13392-U (Final Order upon Review of Hearing Officer’s Initial Decision, Dec. 4, 
2003) (emphasis in original).   
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The City of LaGrange appealed to the Superior Court of Fulton County.  The Superior Court held that 
the City of LaGrange failed to carry its burden in presenting evidence that would show the new premises 
to be a “new Premises or of a substantially different kind.”  The City of LaGrange appealed the Superior 
Court’s decision to the Georgia Court of Appeals.  The parties argued the case before the Court of 
Appeals on July 23, 2005, and await a decision. 

  
Counsel for Diverse Power: 
James A. Orr 
Charles B. Jones III 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, N.E., Suite 2300 
Atlanta, Georgia  30309 
(404) 853-8000 

 
Status: Pending 
 

Full Commission Upholds Ruling that Mitchell EMC  
Has Rights to Serve Warehouse Expansion; Decision Final 

 
On April 11, 2005, the full Commission entered an order affirming the decision of the Hearing Officer 
holding that Mitchell EMC was the exclusive lawful electric provider to the warehouse facility at issue 
and ordering Georgia Power to relinquish service to Mitchell EMC.  Docket No. 15144-U. 
 
Mitchell EMC’s petition alleged that Georgia Power was improperly providing service to a warehouse 
expansion in Albany, Georgia.  The parties stipulated that the premises had a connected load of more 
than 900 kW at the time of initial full operation.  Mitchell EMC argued that the new warehouse was an 
expansion of a warehouse served by Mitchell EMC and that both were in Mitchell EMC's exclusive 
territory.  Georgia Power argued that the new warehouse was an expansion of a Proctor and Gamble 
plant located on an adjacent parcel of land and, in the alternative, that the new warehouse was a new 
premises subject to the customer choice provisions of the Territorial Act.  
  
The Hearing Officer issued his initial decision on January 8, 2004, holding that the new warehouse 
building was an expansion of the warehouse to which it is physically connected, being served by 
Mitchell EMC.  The Hearing Officer held that the new warehouse was not an expansion of the Proctor 
and Gamble plant in part because the two premises were on separate tracts of land, were physically 
separated by a drainage ditch, performed different functions, and were metered separately. 
  
The Hearing Officer found that the new warehouse was an expansion of the old warehouse in part 
because they are physically adjacent to each other, are interconnected by an enclosed passageway, have 
a common external security perimeter, and are utilized for the operation of a unified, integrated 
warehousing operation.  He also noted e-mail correspondence within Georgia Power Company 
indicating an “effort by GPC (if not by P&G) to create, manipulate and compile a documentary evidence 
record for [the] hearing which would support GPC's contentions….”   
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In an order dated April 11, 2005, the full Commission affirmed the Initial Decision of the Hearing 
Officer and adopted the decision in its entirety.  The decision became final on May 11, 2005, as Georgia 
Power did not appeal the decision of the full Commission to the Fulton County Superior Court. 

 
Counsel for Mitchell EMC: 
James A. Orr 
Charles B. Jones III 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, N.E., Suite 2300 
Atlanta, Georgia  30309 
(404) 853-8000 
 

 
Status: Final 

 
Full Commission Rules for Diverse Power in Dispute with Georgia Power 

 over High School Fine Arts Facility and Ball Field Lights 
 
On February 14, 2003, the City of LaGrange filed a petition against Diverse Power alleging that Diverse 
Power was improperly serving a new Fine Arts facility located near Troup County High School.  Docket 
No. 16599-U.  The City also alleged that Diverse Power was improperly serving the ball field lights at 
the High School. 
 
The City alleged that the Fine Arts facility was an expansion of the high school, which the City has been 
serving for many years.  Diverse Power argued that the Fine Arts facility was not an expansion of the 
high school, and that Diverse Power had the right to serve this facility by virtue of corridor rights.  The 
City also alleged that it had recently discovered that Diverse Power had been improperly serving the ball 
field lights at the high school for about seven years.  Diverse Power agreed that it had no right under the 
Territorial Act to serve the ball field lights, but contended that it had extended service to the lights 
pursuant to a verbal agreement with the City. 
 
On October 29, 2004, the Hearing Officer ruled in favor of Diverse Power with regard to both the Fine 
Arts facility and the ball field lights.  The Hearing Officer held that the Fine Arts facility was a separate 
premises from the rest of the high school campus.  Among other things, the Hearing Officer noted that 
the Fine Arts facility was physically separate from the rest of the buildings and was available for use by 
outside groups in addition to school groups.  The Hearing Officer also observed that the City historically 
had served the buildings of the high school through at least four separate meters, with charges to one 
building calculated independently from charges to another.  The Hearing Officer gave little credence to 
the City's eleventh-hour change to a master meter for the entire high school campus.  Since the Fine Arts 
facility was a separate premises, Diverse Power could serve it pursuant to corridor rights. 
 
Regarding the ball field lights, the Hearing Officer found that the parties had a verbal agreement that 
Diverse Power could extend service to the lights.  This arose when Diverse Power was asked to donate 
poles for the ball field.  Diverse Power was willing to donate the poles so long as it had the City's 
consent to provide electric service to the lights.  While the City had no recollection of having given such 
consent, the Hearing Officer found that such an agreement existed.  The Hearing Officer also held that 
in any event, the City knew or should have known of Diverse Power’s extension of service to the ball 
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field lights based on evidence that (1) the lights and Diverse Power’s transformer were plainly visible to 
the City's meter readers, who would have had to pass by the transformer repeatedly to read a city meter 
at the high school; and (2) the City received a utility “locate” ticket from Diverse Power in 1996, which 
called upon the City to mark its facilities at the high school so that Diverse Power could place 
underground cable to serve what could only have been the ball field lights.  In light of these facts, the 
Hearing Officer held that the City had waived any right to serve the ball field lights. 
 
The City appealed the decision to the full Commission.  On September 7, 2005, the full Commission 
voted unanimously to affirm the Initial Decision of the Hearing Officer. 
  
Counsel for Diverse Power: 
James A. Orr 
Charles B. Jones III 
Sutherland Asbill & Brennan LLP 
999 Peachtree St. N.E., Suite 2300 
Atlanta, Georgia  30309 
(404) 853-8000 
  
Status:  Pending 
 

Oral Argument Held in Office Buildings Dispute Between Sumter EMC and Georgia Power 
 
On July 12, 2005, the Hearing Officer heard oral argument regarding Georgia Power’s claim that Sumter 
EMC is improperly providing service to two new office buildings in Leesburg, Georgia.  Docket No. 
16156-U.  Georgia Power alleges that the buildings are located within its assigned service territory and 
have a connected load of less than 900 kW.  Sumter EMC alleges that it has the right to serve the 
buildings based on corridor rights in a transmission line purchased by Oglethorpe Power Corporation 
from Georgia Power.  The parties agreed upon the relevant facts and submitted these to the Hearing 
Officer in lieu of an evidentiary hearing.  On July 12, 2005, the Hearing Officer heard oral argument.  
The parties await a decision from the Hearing Officer. 
 
Counsel for Sumter EMC: 
James A. Orr 
Charles B. Jones III 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, N.E., Suite 2300 
Atlanta, Georgia  30309 
(404) 853-8000 

 
Status: Pending 
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Walton EMC Petition Alleges Violation of Corridor Rights and Illegal Tying Arrangement 
 
On December 15, 2003, Walton EMC filed a petition alleging that the City of Monroe is improperly 
serving a new Board of Education building in Monroe, Georgia.  Docket No. 18145-U.  Walton EMC 
alleged that the premises is within an area where Walton EMC has exclusive corridor rights.  Walton 
EMC amended its complaint to include claims that the City of Monroe also violated the Territorial Act’s 
prohibition against tying arrangements by tying electrical service to the provision of sewer services.   
 
The City of Monroe contends that Walton EMC does not have corridor rights to the Board of Education 
building because Walton EMC had removed the line that it relies upon for corridor rights.  Walton EMC 
claims that corridor rights are not affected by the removal of a line.  Although the City of Monroe 
initially claimed that the Board of Education building would be over 900 kW when it reached full 
operation, it has dropped this argument.  On March 22, 2004, the matter was assigned to a Hearing 
Officer.  The matter is set for hearing on September 30, 2005.    
  
Counsel for Walton EMC: 
James A. Orr 
Jennifer N. Ide 
Sutherland Asbill & Brennan LLP 
999 Peachtree St. N.E., Suite 2300 
Atlanta, Georgia  30309 
(404) 853-8000 
 
Status:  Pending 
 
 

City of Marietta Files Petition Alleging “Grandfather Rights” to Reconstructed Facility 
 
On June 14, 2004, the City of Marietta filed a petition alleging that Cobb EMC unlawfully extended 
service to a QuikTrip gas station/convenience store located in Marietta Power’s exclusive service 
territory.  Docket No. 19112-U.  Marietta Power claims “grandfather rights” to serve the location under 
O.C.G.A. § 46-3-8(b), on the grounds that the QuikTrip station is a reconstruction in substantial kind of 
a series of businesses that have operated on the site since the 1950s, for which Marietta Power was the 
exclusive supplier as of March 29, 1973, and thereafter.   
 
The matter is scheduled for hearing on November 18, 2005. 
 
Counsel for Cobb EMC: 
James A. Orr 
Charles B. Jones III 
Frank D. LoMonte 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, N.E., Suite 2300 
Atlanta, Georgia  30309 
(404) 853-8000 
 
Status: Pending 



©2005 Sutherland Asbill & Brennan LLP 
  

Editors* 
 
James A. Orr 
404.853.8578 
james.orr@sablaw.com 
 
Jennifer N. Ide 
404.853.8397 
jennifer.ide@sablaw.com       
 
Charles B. Jones III 
404.853.8306 
clay.jones@sablaw.com 
 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, NE 
Atlanta, Georgia 30309-3996 
404.853.8000 phone 
404.853.8806 fax 
 
 
*The Georgia Territorial Act Newsletter is published solely for the interest of EMC’s, their 

counsel, and others interested in litigation arising under the Georgia Territorial Electric Services Act. It 
is not intended to be an exhaustive treatment of Territorial Act cases, and in no way should be relied 
upon or construed as legal advice. For specific information on the status of cases, recent legal 
developments or particular factual situations, the advice of counsel should be sought.  

 


