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The CFPB Warns Indirect Auto Lenders; The CFPB Issues Its FDCPA Report 
to Congress; Student Loan Affordability; The CFPB Investigates Compliance 

Costs; Field Hearing in Des Moines, Iowa
     
1. Yesterday, the CFPB issued a bulletin concerning Equal Credit Opportunity Act 

compliance for indirect auto lenders within the CFPB's jurisdiction.  While the bulletin was directed at auto 
lenders, all companies that engage in any type of indirect lending should pay attention to the bulletin.  As 
you know, an indirect auto lender is a lender who has a contractual relationship with an auto dealer 
whereby the auto dealer sends information about customers seeking automobile financing to a lender, 
and the lender may provide the financing for the customer.  While the customer may be under the 
impression that the dealer provided the financing—because the customer never leaves the dealer and 
drives off with the car the same day—it is the indirect lender who actually provides the financing.  The 
indirect lender will purchase the contract between the customer and dealer, and the contractual 
relationship going forward will be between the customer and indirect auto lender with the dealer no longer 
in the picture.   
 

The bulletin warns indirect auto lenders that they could be liable for violating the ECOA if: (1) their 
agreements with auto dealers allow the dealers the discretion to increase the minimum interest rates that 
the indirect auto lenders had already established; and (2) the pricing increase creates disparities amongst 
customers on the basis of race, national origin or another protected category.  The auto dealers increase 
these rates as a means of compensating themselves—much like a referral fee. 
 

Some indirect auto lenders may believe that they are not a “creditor” under the ECOA.  The term 
“creditor” is pretty broad and encompasses an assignee or purchaser of a credit obligation when the 
assignee or purchaser participated in the decision to extend credit in the ordinary course of business.  For 
example, these standards are met when an indirect auto lender informs the dealer that that it will 
purchase the automobile sales contract at a certain buy rate if the transaction is consummated.  The 
CFPB also stated the following: 
 

• “An indirect auto lender’s markup and compensation policies may alone be sufficient to 
trigger liability under the ECOA if the lender regularly participates in a credit decision and its policies 
result in discrimination.” 
 

• An indirect auto lender could also be liable under the ECOA “when a lender provides rate 
sheets to a dealer establishing buy rates and allows the dealer to mark up those buy rates [in a manner 
that is discriminatory]” 
 

As you may expect, during the examinations and investigations, the CFPB will look at the indirect 
auto lender’s portfolio with respect to each individual dealer and it will look at the indirect auto lender’s 
overall portfolio in determining whether the ECOA has been violated.  Remember that the CFPB will be 
looking for both discriminatory intent and impact cases.  The CFPB suggested some internal policies for 
indirect auto lenders, which include: 
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• “Imposing controls on dealer markup and compensation policies, or otherwise revising 
dealer markup and compensation policies, and also monitoring and addressing the effects of those 
policies in the manner described below, so as to address unexplained pricing disparities on prohibited 
bases; and 
 

• ”eliminating dealer discretion to mark up buy rates and fairly compensating dealers using 
another mechanism, such as a flat fee per transaction, that does not result in discrimination.” 
 

The CFPB also suggested the following: 
 

• “sending communications to all participating dealers explaining the ECOA, stating the 
lender’s expectations with respect to ECOA compliance, and articulating the dealer’s obligation to mark 
up interest rates in a non-discriminatory manner in instances where such markups are permitted; 
 

• conducting regular analyses of both dealer-specific and portfolio-wide loan pricing data 
for potential disparities on a prohibited basis resulting from dealer markup and compensation policies; 
 

• commencing prompt corrective action against dealers, including restricting or eliminating 
their use of dealer markup and compensation policies or excluding dealers from future transactions, when 
analysis identifies unexplained disparities on a prohibited basis; and 
 

• promptly remunerating affected consumers when unexplained disparities on a prohibited 
basis are identified either within an individual dealer’s transactions or across the indirect lender’s 
portfolio.” 
 

The CFPB recommended the following compliance policy guidelines: 
 

• “an up-to-date fair lending policy statement; 
 

• regular fair lending training for all employees involved with any aspect of the institution’s 
credit transactions, as well as all officers and Board members; 
 

• ongoing monitoring for compliance with fair lending policies and procedures; 
 

• ongoing monitoring for compliance with other policies and procedures that are intended 
to reduce fair lending risk (such as controls on dealer discretion); 
 

• review of lending policies for potential fair lending violations, including potential disparate 
impact; 
 

• depending on the size and complexity of the financial institution, regular analysis of loan 
data in all product areas for potential disparities on a prohibited basis in pricing, underwriting, or other 
aspects of the credit transaction; 
 

• regular assessment of the marketing of loan products; and 
 

• meaningful oversight of fair lending compliance by management and, where appropriate, 
the financial institution’s board of directors. 
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2. On March 20, the CFPB released its second annual report to Congress on the 
administration of the Fair Debt Collection Practices Act by the CFPB and the FTC, with which it shares 
enforcement authority.  Among the topics covered in the report are consumer complaints against debt 
collectors (the data presented is derived from FTC complaints, because the CFPB did not accept 
complaints on debt collection until October 2012), the CFPB’s “larger participant” rule and examination 
regime, enforcement actions and amicus briefs filed in debt collection cases.  I have attached a copy of 
the report to this e-mail. 
 

3. On March 21, the CFPB reminded us that it is seeking comments with respect to student 
loan affordability issues.  These comments are due on April 8.  A link to the current comments is here.  
http://www.regulations.gov/#!docketBrowser;rpp=25;so=DESC;sb=postedDate;po=0;dct=PS;D=CFPB-
2013-0004  
 

4. On March 20, the CFPB announced that it is studying the costs to the institutions that it 
regulates “related to rules we inherited from other agencies. We want to increase public understanding of 
compliance costs.  As a first step, we will talk to banks across the country about the costs they incur to 
comply with consumer regulations for deposit products and services.”  A couple of comments on this:  
The announcement does not say anything about the CFPB trying to understand the compliance costs of 
the rules that it did not inherit from other agencies.  Second, it appears that the CFPB does not have the 
goal of helping lower the costs incurred by the institutions it regulates.  Rather, the goal is to increase 
public understanding of the costs.  Does the CFPB really think the public cares how much it costs you to 
comply with its rules?  
 

5. On March 18, the CFPB announced that it will have a field hearing in De Moines, Iowa on 
March 28, 2013 at 11 a.m. CST.  The field hearing will be at Des Moines Central Library, 1000 Grand 
Avenue  Des Moines, IA 50309.  If you want to register for the field hearing, send an e-mail to 
cfpb.events@cfpb.gov with your full name and organization information. 
 
Have a great weekend and good luck with your March Madness brackets!  Remember that all of the 
weekly updates are available online at www.cfpaguide.com/weeklyupdates. 
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