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The CFPB Seeks Information About Student Financial Services; the 
Assured Guaranty v. Flagstar Decision; Canning's Effect On Reagan, Bush 
(I and II), Clinton and Obama’s Recess Appointments; Proposed 
Legislation Concerning the CFPB; and the CFPB-Newark, NJ Partnership

     
1. We previously informed you that the CFPB is paying particular attention to all aspects of 

the student loan industry.  Rest assured that the CFPB is not limiting its interest in student finances to the 
lending area.  The CFPB recently announced that it is also looking at the financial services generally 
offered to students with a focus on bank accounts (checking [do kids these days actually write 
checks?], savings, debit cards [this is probably the hottest area] and credit cards [I remember the 
good ole days of getting a free UCLA t-shirt after signing up for a credit card while walking to 
class, but I digress].)  Not surprisingly, the CFPB is looking at the manner in which these services are 
marketed to students and any issues that the students may have had with customer service.  The CFPB 
is particularly looking at the circumstances under which the school’s logo is used in connection with the 
offering or provision of financial services, like a campus debit card.  The CFPB is not only looking for 
comments from students (I seriously doubt that the college students are actually surfing the CFPB’s 
website in between writing posts on Facebook, tweeting and posting pictures via instagram), but it is also 
looking for comments from parents and people like you in the banking and lending industries.  Here is the 
link that will provide you with more information about what the CFPB is looking for:  
http://www.consumerfinance.gov/students/whats-the-deal/request-for-information-regarding-financial-
products-marketed-to-students-enrolled-in-institutions-of-higher-education/  Comments are due by March 
18, 2013.  I encourage all of you to provide comments because you do not want to be in a situation in 
which new rules are imposed upon you without you telling the CFPB how the rules may affect your 
bottom line or the consumer.  The CFPB may ignore your comments, but at least you will make a record. 
 

2. Some of you may have heard about the recent $90 million judgment that Assured 
Guaranty obtained against Flagstar Bancorp earlier this week in a New York federal court (S.D.N.Y.)  For 
those of you who do not know about the case and do not want to read the 103 page opinion, here are the 
basic facts:  Assured provides bond insurance for, among other things, residential mortgage backed 
securities.  Assured agreed to provide Flagstar with financial guaranty insurance for approximately $1 
billion worth of Flagstar issued securities, which were backed by over 15,000 home equity loans.  In the 
agreements between Assured and Flagstar, Flagstar represented and warranted, among other things, the 
following:  
 

• There were no errors, omissions, misrepresentations, negligence, fraud or similar 
occurrence with respect to the mortgage loans; 

 
• At the time of the origination, Flagstar was not aware of anything that would have led it to 

expect that any interest in any loan would not be paid in full when due; 
 

• Flagstar had not made any materially false or misleading statements about the underlying 
loans; and 
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• Flagstar had not provided any materially false or misleading statements to the rating 
agencies about the underlying loans. 

 
Over $200 million of loans had been charged off as uncollectable and Assured paid more than 

$90 million in claims.  The court found that the evidence revealed that Flagstar breached agreements 
between the parties because the representations and warranties set forth above were false (yes, this was 
a breach of contract case.) 
 

I know that I have only given you a snippet of the 103 page opinion, but what concerns some 
people (and may concern you) is that the Court based its holding regarding the breach of the 
representations and warranties about the quality of the loans upon a sample of 800 loans.  600 of the 800 
sampled contained what the plaintiff’s expert considered to be a breach of at least one of the warranties – 
and the Court agreed with the plaintiff’s expert.  The judge stated that the sampling was a “widely 
accepted method of proof.”  Flagstar will appeal the judgment.  The written opinion goes into great detail 
about the glaring problems with the loan files, like general sloppiness, missing information, and 
inconsistencies within the individual applications.  This case is yet another reminder on the importance of 
a thorough review of your loan files for accuracy and consistency, especially if some of the loans will be 
packaged as securities. 
 

3. What is a week without a discussion about the Canning decision?  According to a 
February 4, 2013 memo from the Congressional Research Service, Presidents Reagan (72 recess 
appointments), Bush I (37), Clinton (53), Bush II (141) and Obama (26) have collectively made 329 
intrasession recess appointments.  What does that mean?  All of these appointments would have been 
unconstitutional according to the DC Circuit in Canning.  (See last week’s update for a detailed analysis.) 
 

4. Some Senate Republicans introduced a bill to change the CFPB from a one person 
Director to a five person Board (like the SEC).  The bill would also subject the CFPB to the regular 
appropriations.  Given the fact that the Democrats have a clear majority in the Senate, I do not think that 
this bill will go anywhere.  It takes 51 votes to pass a bill and the voting would likely be on party lines if it 
even gets to a vote (it takes 60 votes to proceed to a vote on a bill when there is a filibuster.) 
 
5. Yesterday, the CFPB announced that it is partnering with the city of Newark, New Jersey.  In the 
partnership, Newark residents who call the city’s “4311” hotline (a non-emergency number in which 
residents request city services or complain about issues such as potholes or illegal dumping) with 
complaints or questions about consumer financial products and services will be transferred to the CFPB’s 
Response Team.  Newark Mayor Cory Booker (I admit that I am only mentioning his name to increase the 
number of search hits on the web) stated in an e-mail that “[i]t was a natural connection that as a 'City for 
Financial Empowerment,' that we make that connection for our residents to” the CFPB. 
 
 
Please remember to go to www.cfpaguide.com/weeklyupdates for our prior updates and follow me on 
Twitter @cfpbattorney. 
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