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A CONCISE BREAKDOWN AND ANALYSIS OF THE ABILITY TO REPAY 
RULE AND QUALIFIED MORTGAGE RULE

 
Well, now we know why the CFPB has been so quiet.  They have been using all of their resources to 
finalize the new 804 page ability to repay rule!  This is what we have been calling the CFPB’s suitability 
standard for mortgage loans.  Before I get to summarize the 804 pages in nice bullet points that comprise 
a mere two pages, it must be noted that the CFPB did some other things yesterday. 

The CFPB finalized two other mortgage-related rules, which I will refer to as the “undercard”: 

1.  The escrow rule extends the period in which lenders are required to maintain escrow accounts for 
higher-priced mortgage loans from one year to five years and provides exceptions for lenders in rural and 
underserved areas. 

2.  The HOEPA rule generally bans balloon payments for high-cost mortgages, bans or limits certain fees 
(e.g., cap on late fees, fees for modifying loans prohibited), and requires consumers getting high-cost 
mortgages to receive housing counseling, among other things.  

 

NOW TO THE “MAIN EVENT” (where is Michael Buffer when you need him?) 

Ability to repay 

Lenders must consider all of the following factors in determining whether to make a loan: 

1.  The borrower’s current or reasonably expected income or assets. 

2.  The borrower’s current employment status. 

3.  The monthly payment that the borrower must repay 

*Monthly payments must be calculated by assuming that the loan is repaid in substantially 
equal monthly payments during its term. 

**For qualified mortgages (discussed below), monthly payments must be calculated based 
on the highest payment that will apply in the first five years of the loan and that the 
consumer have a total debt-to-income ratio that is less than or equal to 43 percent.  

***For adjustable-rate mortgages, the monthly payment must be calculated using the fully 
indexed rate or an introductory rate, whichever is higher. 
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****Other rules apply for loans with balloon payments, interest-only payments, or negative 
amortization. 

4.  The monthly payment on any simultaneous loan. 

5.  The monthly payment for mortgage-related obligations. 

6.  The borrower’s current debt obligations, alimony, and child support. 

7.  The borrower’s monthly debt-to-income ratio or residual income. 

8.  The borrower’s credit history. 

If you are subject to a CFPB examination or investigation, you will want to make sure that the file 
is complete with information revealing your analysis with respect to all of the foregoing factors.  
Tax returns, pay check stubs and a letter from the borrower’s employer affirming employment 
should be in the file with respect to the first two factors.  The third factor should be viewed in 
conjunction with the fourth through seventh factors, and all evidence revealing that you have 
complied with the ability to repay law should be in the file.  The loan application forms should 
already contain questions that would be sufficient responses to requirement numbers three 
through seven.  In addition, you should make sure that any credit reports are accurate by 
following up with the credit reporting agency.  For those of you on my list who are with credit 
reporting agencies, make sure that your files are complete and you have support for all 
information that you disclose about the borrower. 

Qualified Mortgages 

I think this is the part that will keep you up at night as a compliance person – qualified mortgages.  This 
term comes into play with respect to the issue of whether there is a presumption that certain mortgages 
comply with the ability to repay rule.  Two overall things to remember here. 

1.  For qualified mortgages that are not “higher priced,” there is a safe harbor (a presumption) that these 
loans satisfy the ability to repay rule. 

2.  But what about the “higher priced” loans?  Higher priced qualified mortgages are entitled to a 
rebuttable presumption that the lender has complied with the ability to repay rule. 

So what is a qualified mortgage?  It might be easier if I tell you what it is not: 

• Loans with negative amortization. 
• Loans with interest-only payments. 
• Loans with balloon payments. 
• Loans with terms exceeding 30 years. 
• Loans in which the lender does not verify income or assets 
• Loans in which the  points and fees paid by the consumer exceed three percent of the 

total loan amount. 
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When you prepare for your examinations or investigations, you may want to make sure your 
computer systems allow you to search for loans that are qualified or not qualified based upon 
filters that analyze the foregoing factors and an analysis of the debt to income ratio (setting the 
threshold at 43 percent.) 

So how can that rebuttable presumption for high priced qualified loans be overcome by the 
borrower or the CFPB during an enforcement action? 

The answer to that question depends on whether the qualified loan was a prime loan or a subprime loan: 

There is a strong presumption that prime loans are qualified loans. 

For subprime loans, ask yourself the following question.  Did the borrower’s income and debt 
obligations left insufficient residual income or assets to meet living expenses?  If the answer is 
yes, the presumption may be overcome.  But you will be able to counter with evidence revealing 
that the borrower made timely payments without modifications or changes for a good period of 
time. 

What about loans that are not qualified loans? 

In order to encourage lenders to make loans that do not necessarily qualify (no pun intended) as qualified 
loans, the new rule allows for a second, temporary category of qualified loans.  Loans are eligible for the 
second category if they satisfy the general product feature prerequisites for a qualified mortgage and 
satisfy the underwriting requirements of any of the following: 

•  The GSEs while they operate under Federal conservatorship or receivership; or 

•  The U.S. Department of Housing and Urban Development, Department of Veterans Affairs, Department 
of Agriculture or Rural Housing Service. 

Qualified loans in “rural” areas (as defined by the CFPB): 

Certain mortgages with balloon payments may be considered as qualified mortgages if they pertain to 
dwellings in rural areas and meet the following standards: 

•  They have a term of at least five years. 

•  They have a fixed-interest rate. 

•  The lender originates at least 50 percent of its first-lien mortgages in counties that are rural or 
underserved, has less than $2 billion in assets and does not originate more than 500 first lien mortgages 
per year. 
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These loans are not subject to the 43 percent requirement. 

And finally, please check out our website at www.cfpaguide.com for more information. 

 

 


