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Obama Proposals 

At the time of the recent Sutherland New York Inbound Roundtable 
on May 5, 2009, the Obama Administration had released only broad 
outlines of its new international proposals. (Click here to view the 
Inbound Roundtable materials). Since that time the Treasury 
Department has released its General Explanations of the 
Administration’s Fiscal Year 2010 Revenue Proposals (the so-called 
Green Book), which provides additional details, but many 
unanswered questions remain concerning the scope and application 

of individual proposals. To date, for the most part, Congress has reacted cautiously, with Sen. Baucus 
stating that the proposals need to be studied to assess them. 

This Inbound Roundtable Newsletter is designed to provide our Roundtable group with a summary of 
the discussion of our latest Roundtable meeting and other information of interest.  We hope that you 
enjoy this newsletter and welcome your comments. 
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Although the proposals are primarily directed toward U.S. multinational corporations, foreign-owned U.S. 
corporations may find that some of the provisions will impact them as well. For example, although much 
of the attention to the proposals has been directed to the deferral of expenses and foreign tax credits and 
the general elimination of foreign single member entities, the codification of the economic substance 
doctrine, certain withholding proposals, and the extension of the statute of limitations to six years (from 
the current three years) as outlined below, could impact foreign-owned corporations.  
 
Moreover, although the current proposal with respect to section 163(j) would appear to apply only to 
former U.S. corporations subject to section 7874, that could change. The deferral and check-the-box 
proposals could also affect foreign-owned companies, particularly if they acquire U.S. groups. The 
Obama Proposals adopt but modify some of the provisions from the 2007 Rangel Bill and provide other 
provisions. The proposals would be effective beginning in 2011. The key proposals are as follows: 
 
 Expense deductions would be deferred (except those incurred for R&D) until foreign profits are 

repatriated: 
 

 Would apply to interest for overseas investment and overhead expenses not charged out; 
 Would not include royalties and interest paid into the United States; 
 Would not include branch income and expenses. 

 
 Foreign tax credits would be consolidated into a single pool and deferred until foreign source income 

in the single pool is repatriated: 
 

http://www.sutherland.com/files/upload/May5Presentation(2).pdf
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 Pool of foreign tax credits would include any section 902 credits, including those paid by 10/50 
companies, and would not be limited only to credits paid by controlled foreign corporations: 
• Credits paid by seventh-tier and lower companies would not be included because section 

902(b) does not permit credits for foreign taxes paid by those companies;  
• Would appear to cover Guardian-type structures, i.e., the application of the current “technical 

taxpayer” rule to foreign consolidated regimes. 
 Foreign tax credit pool would not include § 901 credits (including withholding taxes). 

 
 Foreign Tax Credit Reforms: 

 
 Would appear to be aimed at reverse hybrid structures to the extent they are not covered by the 

proposed single foreign tax credit pool. 
 
 “Check-the-Box” Limitation for Foreign Entities With One Member: 

 
 No single member disregarded entities will be permitted, with two exceptions:  

• First-tier entity (but subject to U.S. tax avoidance exception);  
• Entities incorporated in the same country as its owner. 

 No transition rules would be provided. 
 

 Economic Substance Doctrine Would Be Codified: 
 

 New 30% understatement penalty would also apply to transactions that lack economic substance, 
but would be reduced to 20% if adequate disclosure of transaction is made in tax return; 

 Penalty may be asserted by the IRS without a court determination that the economic substance 
doctrine is relevant;  

 Denial of any interest deduction would be attributable to an understatement of tax that would 
arise from the application of the economic substance doctrine. 

 
 Section 163(j) Tightened: 

 
 The 1.5:1 debt-to-equity ratio for safe harbor would be repealed; 
 The 50% adjusted taxable income threshold limitation would be reduced to 25% with some 

adjustments; 
 The carryforward for disallowed interest would be limited to 10 years instead of being unlimited; 
 The carryforward of excess limitation would be repealed; 
 The definition of an expatriated entity under section 7874 (except for those corporations treated 

as a domestic corporation) would be applicable to taxable years beginning after July 10, 1989. 
 
 Withholding Tax Proposals: 

 
 Securities lending rules would be amended to eliminate certain benefits claimed under IRS 

guidance (Notice 97-66); 
 Income from equity swaps paid to foreign persons would be treated as U.S. source income to the 

extent that the income is attributed to (or calculated by reference to) dividends paid by a U.S. 
corporation with some exceptions; 

 Withholding at 30% would be required on payments of FDAP income through nonqualified 
intermediaries, with exceptions for payments to foreign governments, central banks, foreign 
pension funds, foreign insurance companies, and similar investors that present a low risk of tax 
evasion; 
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 Withholding at 20% would be required on gross proceeds from the sale of securities paid to a 
nonqualified intermediary located in a non-treaty country (including countries with a treaty that is 
not a comprehensive income tax treaty that includes a satisfactory exchange of information 
program); 

 Information return penalties would be increased from $15 to $30, from $30 to $60, and from $50 
to $100 with a calendar year maximum of $250,000, $500,000, and $1,500,000, respectively. 
• The minimum penalty for each intentional disregard failure would be increased from $100 to 

$250; 
• The penalties would be adjusted every five years for inflation. 

 
 Statute of Limitations for Cross-Border Transactions and Foreign Entities Would Be Increased From 3 

to 6 Years: 
 

 Although aimed at U.S. persons, the provision would also apply in the case of failure to furnish 
information or maintain records as required under section 6038A(a); 

 The provision would apply to the entire tax return. 
 

 
 
Other Legislative Proposals 
The Stop Tax Haven Abuse Act was introduced in the Senate on March 2, 2009, and in the House of 
Representatives on March 3, 2009. A significant provision of this legislation concerning corporate 
residence would treat certain offshore corporations as U.S. corporations, thereby subjecting those 
corporations to U.S. taxation on their worldwide income. In an extraordinary extension of U.S. taxing 
jurisdiction, the provision would thus eliminate deferral for some offshore corporations, while subjecting 
the income of other offshore corporations to U.S. taxing jurisdiction for the first time. 

The proposal would apply to:  

 Foreign corporations that either are publicly traded or have gross assets of $50 million or more, if 
their management and control occur primarily within the United States, i.e., substantially all of the 
executive officers and senior management who exercise day-to-day responsibility for making 
decisions involving strategic, financial and operational policies of the corporation are located primarily 
in the United States.  

 
 Any individual exercising such day-to-day responsibilities would be treated as an executive 

officer; 
 The measure would not apply, however, to a controlled foreign corporation that is part of a group 

whose parent is a U.S. corporation that holds “substantial assets,” other than cash and stock in 
foreign subsidiaries, for use in the active conduct of a U.S. trade or business.  

 
 A foreign corporation that would satisfy the threshold gross asset test and whose assets consist 

primarily of assets managed on behalf of “investors” would also be treated as a U.S. corporation if 
investment decisions were made in the United States, regardless of whether it satisfied the general 
management and control test.  

 Although this provision presumably is aimed at offshore hedge funds and similar entities, it could 
apply in other cases as well.  
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IRS Senior Executive Changes 
Frank Ng, the Commissioner of the IRS Large and Mid-Size Business Division, has announced that he 
will retire in June 2009. He will be replaced by Steve Miller, who is currently the Commissioner of the Tax-
Exempt and Government Entities Division. Sarah Hall, currently the Chief of Appeals, will replace Steve 
Miller. Diane Ryan, who has served as the Technical Director to the Chief of Appeals, has become the 
Chief of Appeals. Mr. Miller, Ms. Hall and Ms. Ryan have already reported for duty at their new positions. 

 
 
FBAR Developments 
The recently revised Foreign Bank and Financial Account Report (FBAR) (TD F 90-22.1)—which must be 
filed by a U.S. person with a financial interest in, or signatory or other authority over, a foreign financial 
account, on June 30—has added a new category of persons subject to filing. The instructions to the 
FBAR as revised Dec. 31, 2008, include as a “U.S. person” any person “in and doing business in the 
United States.” Additionally, the FBAR instructions require the branch of a foreign entity that is doing 
business in the United States to file an FBAR (assuming the other requirements are met) even if not 
separately incorporated under U.S. law. 

The only guidance as to what the phrase “in and doing business in the United States” is contained in an 
IRS “Headliner” dated Feb. 26, 2009, which may be found on the IRS website. It should be noted that the 
FBAR requirement is not imposed by the Internal Revenue Code (“Code”) but by the Bank Secrecy Act 
under Title 31. Consequently, the Code meanings are not necessarily controlling for purposes of 
interpreting the FBAR requirements.  

The Headliner states that whether a person is “in and doing business in the United States” is a facts and 
circumstances determination; however, generally a person is not “in and doing business in the United 
States” unless that person is conducting business within the United States on a regular and continuous 
basis.  

Examples are provided where the FBAR requirement does not apply: 

 Merely visiting the United States; 

 The sporadic conduct of business in the United States; 

 Occasional visits to meet customers or business associates; 

 Artists, athletes and entertainers who visit the United States only occasionally for exhibits, sporting 
events or performances;  

 A person who visits the United States to manage personal investments, such as rental property, and 
conducts no other business. 

The Obama Proposals include:  

 A proposal to require FBAR filers to disclose much of the information that is currently reported on an 
FBAR on a schedule to their income tax returns that would be considered part of the individual’s 
income tax return in addition to filing the FBAR on June 30:  
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 The FBAR penalties would continue to apply to FBAR filing failures and penalties and “other 
consequences” would be imposed under the Code, including the extension of the statute of 
limitation to six years.  
• The 20% accuracy-related penalty would be increased to 40% when the understatement is a 

result of failure to disclose FBAR-related information on an income tax return; 
• The reasonable cause exception would not apply. 

 
 A rebuttable evidentiary presumption that would apply in civil administrative or judicial proceeding that 

would: 

 Treat any foreign financial account over which any person subject to the FBAR filing requirement 
has a financial interest or signatory authority as having the requisite amount of funds to trigger the 
FBAR filing requirement; and 

 Treat any failure to file an FBAR with respect to a financial account with a nonqualified 
intermediary as “willful” if the account has a balance of more than $200,000 at any point during a 
calendar year. 
• This presumption would not apply to accounts over which an individual has signature or other 

authority over an account as a result of the individual’s position as an officer or employee of a 
corporation and which the individual has no more than a de minimis financial interest in that 
corporation. Note that significant shareholder interests could prevent this exception from 
applying. 

 
 
If you have any questions regarding these developments or the Inbound Roundtable, please contact: 
 

Mike Murphy 202.383.0719 michael.murphy@sutherland.com
Giovanna Sparagna 202.383.0183 giovanna.sparagna@sutherland.com
Carol Tello 202.383.0769 carol.tello@sutherland.com

 
 
If this newsletter was forwarded to you and you would like to receive future issues, please e-mail Andrea 
Christman at andrea.christman@sutherland.com . 
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